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ART. I1—OF AGREEMENTS VOID IN PART. 


‘Ar the common law,’ says Hutton, J. (Ley, 79) ‘when a 
good thing and a void thing are put together in one selfsame 
grant, the same law shall make such a construction, that the 
grant shall be good for that which is good, and void for that 
which is void.’ By ‘ void,’ in this passage, is meant void for il- 
legality, as the context shows, and as it has always been re- 
ceived and understood. See 8 East, 236. 1 Johns. 362. 

So if any part of the condition of a bond be against law, it is 
void for that part, and good for the rest. Or if a bond be given 
for the performance of covenants contained in a separate instru- 
ment, some of which are lawful and others against the common 
law, the former can be enforced, but not the latter. 2 Brownl. 
282, Chamberlaine v. Goldsmith. Mo. 856, Norton v. Syms. 
And the same is true of parol contracts. 

But it has been so often asserted, that it has become a common 
maxim, that if any part of an agreement is contrary to a statute, 
the whole is void. Serjeant Williams notes this diversity be- 
tween contracts void in part by the common law, and contracts 
void in part by statute. 1 Saund. 66, note. In 1 Powell on 
Contracts, 199, the same distinction is mentioned —and in 
many other books, which students are taught to regard as safe 
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manuals. Mr. Chitty Jr. in his ‘Treatise on Contracts not under 
seal,’ commences the section ‘ of contracts void by statute’ with 
these words — ‘ It appears that if any part of the consideration, 
or subject matter of a contract, be contrary to a statute, the 
whole shall be invalid; but that if only a portion of an agree- 
ment be contrary to the common law, the invalid part, if it can 
be separated from the rest, shall be rejected, and the remainder 
of the contract shall be established. “A statute is like a tyrant ; 
where he comes, he makes all void. But the common law is 
like a nursing father; it makes only void that part where the 
fault is, and preserves the rest.”’ Chit. Con. 228, 229. 

This distinction, so often set forth, manifestly stands on no 
principle ; and, upon examination, will be found not to be sup- 
ported by authority —as a general rule. The history of this 
alleged distinction seems to be this — 

The first case is Lee & wife v. Coleshill, Cro. Eliz. 529, 
under the statute 5 Ed. VI. prohibiting the sale of offices, &c. 
By § 3d of that statute, ‘all such bargains, sales, promises, 
bonds, agreements, covenants and assurances’ are declared to 
be void. See Bac. Ab. Offices and Officers, F. According 
to the report of the case in Croke, Coleshill, a custom-house 
officer, made one Smith his deputy, and covenanted (inter alia) 
to surrender his old patent of office and procure a new one to 
Smith and himself, before a certain day; and that if Smith died 
before him, he would pay to Smith’s executors £300 —and 
gave Smith a bond to perform these covenants. Upon a suit 
on this bond, by the executors of Smith, it was held that the 
whole was void, though some of the covenants might be lawful— 
‘otherwise,’ said the counsel, ‘all the meaning of the statute 
should be defrauded by putting in a lawful covenant within the 
indenture.’ Yet the counsel further said —‘ for the good cove- 
nants, peradventure an action of covenant would lie, if they be 
not performed ;’ i. e. an action on the covenants, but not on the 
bond given to secure the performance of them. 

This case is reported somewhat differently in 2 Anderson, 
55, by the name of Smyth v. Colshill; but the same ground of 
decision is adopted. 

Afterwards, the distinction, on this point, between the com- 
mon law and a statute, was asserted, arguendo, in many cases, 
as a general principle —as in Pearson v. Humes, Carter, 230 ; 
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Mosdell v. Middleton, 1 Vent. 237; 11 Mod. 94, per Powell 
J. 3 Taunt. 244, per Lawrence J. 2 Wils. 351, per Wilmot, 
C.J. See also 1 Johns. 362. 

‘A statute,’ it is said, ‘is like a tyrant,’ &c.— This flourish is 
said to be ascribed to Lord Hobart, by Twisden J., and to be 
repeated by Lord C. J. Wilmot. 

The cases, in which this distinction is laid down as a general 
principle, were mostly on bonds taken by officers, contrary to 
the statute 23 H. VI.; and it was this statute ( the statute, not 
a@ statute ) which Lord Hobart compared to a tyrant. ‘I have 
heard Lord Hobart say,’ says Twisden J. ‘that because the 
statute would make sure work, and not leave it to exposition, 
what bonds should be taken, therefore it was added that bonds 
taken in any other form should be void ; for, said he, the statute 
is like a tyrant, &c.’ 1 Mod. 35. 

That statute prescribes the form of the obligation which an 
officer shall take from a person arrested, and expressly makes 
‘any obligation, in other form, void.’ Hence it is said (Hob. 
14) ‘if a sheriff will take a bond for a point against that law, 
and also for a due debt, the whole bond is void; for the letter 
of the statute is so; for a statute is a strict law; but the com- 
mon law doth divide according to common reason, and having 
made that void, which is against law, lets the rest stand.’ See 
Plowd. 68. Shep. Touch. 374. ace. 

The case of Norton v. Simmes, ( Hob. 12; Mo. 856; 1 
Brownl. 64,) is the source to which may be traced most of the 
dicta in the books on the point of distinction now in question. 
In Hob. 1 Brown]. and Mo.a principle is advanced, general in 
its terms; but it is in reference to the statute of H. Vi —and 
there was no adjudication. The suit there was on a bond for 
the performance of several covenants, some of which were void 
by the common law; and the plaintiff had judgment for dama- 
ges sustained by the non-performance of the valid covenants. 

The author of Bacon’s Ab. (Sheriff, H. 2.) seems to have 
understood the distinction as existing only under the statute H. 
VI. and other statutes ( if any ) in which a specific form of ob- 
ligation is prescribed, and all other forms forbidden. And 
Lawrence J. (8 East, 236, 237 ) expressly asserts the same— 
which makes it the more remarkable that he should afterwards 
(3 Taunt. 244) have advanced the doctrine as a general one. 
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If then any part of a contract is valid, it will avail pro tanto, 
though another part of it may be prohibited by statute — pro- 
vided the statute does not expressly, or by necessary implica- 
tion, render the whole void —and provided also, that the sound 
part can be separated from the unsound. As to the possibility 
of separation, however, there is no difference between contracts 
against the common law, and against a statute. 

Such is the true principle; and such, it will be found, are 
the recent decisions. 

Thus — if in a deed a rector or vicar grants a rentcharge out 
of his benefice, contrary to statute 13 Eliz. c. 20, and also 
covenants personally to pay the rentcharge ; he is liable on his 
covenants, though the grant is-void for illegality. 8 D. & E. 
411, Mouys v. Leake. Soa bill of sale of a ship, by way of 
mortgage, though void as such, for want of a recital of the 
certificate of registry required by statute 26 Geo. III., yet may 
be good as a covenant to repay the money borrowed — such 
covenant being contained in the same instrument. 8 Last, 
231, Kerrison v. Cole. See also Abbott on Shipping, Part I. 
ch. 2, §§ 33, 34. So if there be in a deed one limitation to a 
charitable use—and therefore void by statute 9 Geo. Il. — 
other limitations in the same deed, which are not within the 
statute, are not therefore void. 6 Taunt. 359, Doe v. Pitcher. 
See opinion of Gibbs, C. J. 

There is a strong authority to the same point (5 Taunt. 727, 
Greenwood v. Bishop of London) where a conveyance of an 
advowson, including the next presentation, was made for an 
entire sum, and supported as to the advowson only ; the con- 
veyance of the next presentation being void for simony —a 
statute offence. S. P. 4 M. & S. 292, Newman v. Newman. 

There are also several perfectly analogous cases, on the 
Property Tav Act, 46 Geo. III. 11 East, 165, Gaskell v. 
King. 13 East, 87, Wigg v. Shuttleworth. 15 Fast, 440, 
Howe v. Synge, 4 Taunt. 57, Readshaw v. Balders. Ib. 
105, Fuller v. Abbott. Ib. 549, Tinkler y. Prentice. 

From these cases, it appears that when the corrupt part of 
an agreement can be separated from the sound, the latter shall 
stand, though the former is declared void by a statute. And, 
therefore, it is believed, that if a sheriff, in Massachusetts, 
should take from his deputy a bond of indemnity against all 
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official misconduct, and also to pay him 26 per cent. of all 
fees which the deputy should receive for services — the bond 
would be good for the first, though void, by statute 1795, c. 41, 
for the last. Such a case would be like orton v. Simmes, 
except that the illegal part there was such by the common law, 
whereas the sheriff is here prohibited by the statute aforesaid 
from demanding or receiving more than 25 per cent. on the 
amount of his deputies’ fees. 

From this view of the authorities, it may be inferred that Lee 
& wife v. Coleshill (Cro. Eliz. 529) would now receive a dif- 
ferent determination — unless (according to what seems to be 
the more correct opinion,) the lawful covenant should be deemed 
dependent on that which was unlawful, and so the void part 
inseparable from the sound. See Ley, 79. Hob. 14 a, note 
(2), Amer.ed. Bac. Ab. Covenant, G. Offices & Officers, F. 

In Crossley v. Arkwright, 2 D. & E. 603, under the An- 
nuity Act, 17 Geo. III., it was held that the want of a memo- 
rial of an annuity deed, registered according to the directions of 
the statute, avoided the whole deed, though there were parts of 
it not connected with the annuity. The court felt bound by 
the words of the statute which declares annuity deeds, of which 
a memorial is not registered, ‘ void to all intents and purposes 
whatsoever.’ S. P. Dann v. Dolman, 5 D. & E. 641. 
These two decisions have been questioned by Mr. Evans, in 
his Notes to the Annuity Act, and by Mr. Ellis, in his Treatise 
on the Law of Debtor and Creditor, p. 377, note (0). By the 
subsequent decisions in analogous cases (above referred to) the 
part of the deed which related to the annuity, would alone seem 
to be within the operation of the statute. See particularly 6 
Taunt. 369. ‘ The judges,’ says Lord C. J. Wilmot, ‘formerly 
thought an act of parliament might be eluded if they did not 
make the whole void, if part was void.’ 2 Wils. 351. 

It is often laid down in the books, that if any part of an 
agreement be void by the statute of frauds, &c. the whole is 
void. An examination of the cases, however, will show that 
this is too broadly asserted, and that the true doctrine does not 
rest on any distinction between agreements void in part by 
statute, and void in part by the common law. The principle 
of the cases under the statute of frauds, &c. is the same as in 
the other cases already noticed —and is this, viz. —If the part 
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of the contract which is void by the statute is so involved with 
the rest of the contract, — which, if standing alone, would be 
valid——as to be incapable of separation, the whole is void ; 
otherwise not. 

The first case on this point is Lord Lexington v. Clarke 
& wife, 2 Vent. 223, where a woman, after her husband’s death, 
in consideration of being permitted to occupy premises which 
were leased to her husband, promised orally to pay the ren' 
that had accrued during his life, as well as the rent that should 
subsequently accrue during her own occupation. The court 
held this to be an entire agreement, and as the promise, as to 
one part, was void by the statute of frauds, &c. it could not 
stand good for the other. In Cooke v. Tombs, 2 Anst. 420, 
the same doctrine was applied to an agreement for the sale of 
real and personal property; viz. houses, a dockyard, &c. and 
timber for shipbuilding—the agreement not having been in 
writing. (According to subsequent decisions, the agreement 
concerning the personal property was void also, under the 
statute. But as it was not so regarded by the court, the case 
supports the decision in Lexington v. Clarke. See Roberts 
on Statute of Frauds, 111, note 53). On the authority of 
Cooke v. Tombs, McDonald, C. B. shortly after ruled the 
point in the same manner, at Nisi Prius. 2 Anst. 426, n. 
Lea v. Barber. Three years afterwards, the Court of King’s 
Bench decided the point in the same way, in the case of Cha- 
ter v. Beckett, 7 D. & E. 201. Lord Kenyon said —‘ the 
promise was void in part by the statute, and the agreement 
being entire, the plaintiff cannot separate it and recover on one 
part of the agreement, the other being void.’ Grose, J. said, 
‘it was one indivisible contract, and the plaintiff cannot recover 
on any part.’— This doctrine has been fully adopted by the 
court of New York (8 Johns. 253, Crawford v. Morrell) and 
stands on the same principle that avoids any entire and insepa- 
rable contract, when part of it is void for any cause. So Lord 
C. J. Abbott understood the doctrine. In Mayfield v. Wads- 
ley, 5 D. & R. 228—S. C. 3 B. & C. 361, he says, the 
contract, being void in part by the statute of frauds, might be 
void in toto ‘if it had been one entire contract, made at one 
time, and for one price ; but here there were distinct contracts, 
and separate prices were fixed.’ Accordingly the former cases 
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were held not to apply to the case then before the court. See 
also 10 B. & C. 664, Thomas v. Williams. 3 Brod. & Bing. 
211, Russell v. Mosely. 5 Bing. 34, Lees v. Whitcomb. 2 
Cromp. & Jerv. 94, Wood v. Benson. 

T. M. 





ART. I1.—JURISDICTION AS TO TREATIES. 
QUESTION. 


Have the Courts of the United States the power to declare an 
article of a treaty unconstitutional and therefore null and 
void ? 

In order to come to a right decision of this important question, 
it is necessary to give it body and shape by stating a particular 
case, otherwise we run the risk of losing ourselves in a sea 
of abstractions. By means of a well selected case, on the 
contrary, we shall find the greatest part of our difficulties re- 
moved. 

By the first amendment of the constitution of the United 
States it is provided as follows: 

‘Congress shall make no law respecting an establishment of 
religion or prohibiting the free exercise thereof, or abridging 
the freedom of speech or of the press.’ 

Now let us suppose, that an ambitious or corrupt executive, 
supported by a majority in the senate, should at some future 
time think proper to accede to such a holy alliance as now 
exists in Europe, and by a stipulation in the treaty agree that 
the press should be restricted here as it is there, and, speaking 
with greater precision, agree that whoever should publish any 
thing tending to degrade a foreign prince, or vilify his charac- 
ter, or censure his measures, should be punished. 

This is in substance what even the free Republics of Swit- 
zerland have been compelled to agree to, and there is no doubt, 
that if we were situated on the European continent, we should 
at least be pressed to enter into that measure and be threatened 
with military force in case of non-compliance. 

Suppose then that at some future day, a similar alliance 
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existing either in Europe or in this continent, a treaty should be 
made containing the stipulation which I have above exempli- 
fied, could the courts of the United States, in virtue of their 
constitutional authority, declare this stipulation null and void? 

That such a stipulation would be unconstitutional, none, it is 
believed, are prepared to doubt. What the supreme authority, 
consisting of the three branches of legislative power, is prohib- 
ited to do by a law, two of them cannot be authorized to do in 
the form of a treaty or contract. Were it otherwise, the 
constitution might be eluded in its most important provisions, 
and the liberties of the States and of the people might be pros- 
trated by well-concerted measures between our executive and 
senate on the one hand and foreign nations on the other. When 
the treaty-making power was granted to the President and 
Senate, it could not have been meant to include the right of 
violating the most express provisions of the constitution. A 
treaty therefore violating them would be clearly null and void. 

Let it not be said that foreign powers can only know our 
constitution through our executive, who are the organ with 
which alone they can communicate; this doctrine may suit 
absolute monarchies, but not this country where every power, 
even the highest, is delegated. ‘The executive and the senate 
are the servants of the people of the United States, and the 
constitution is the instrument which declares their powers. 
This instrument is potent, and foreign nations who treat with us 
are bound to know it, precisely as the individual who treats with 
any attorney in fact is bound to take notice of his powers. 
Now the President and Senate are the attornies of the people 
of the United States for the purpose of making treaties, and 
the ambassadors appointed by them are only their substitutes. 
Those who negotiate with them are bound to look into their 
authority. 

I do not mean that foreign powers are bound to know every 
construction which our jurists may be pleased to give to a par- 
ticular article of our constitution, but they are bound to take 
notice of its letter and of its plain obvious sense. For instance, 
when they read in the 3d section of the 4th article, ‘ New 
States may be admitted by the Congress into this Union,’ they 
are not to inquire whether the Convention meant that new 
States might be formed out of the old territories of the United 
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States only, as some among us have supposed, or whether this 
power might be extended further. It is enough that it is clear 
and unlimited in its terms. Therefore France had a right to 
stipulate with us, or rather to require a stipulation from us, that 
Louisiana should be admitted as soon as possible into the federal 
Union, and we could not, without breach of faith, have evaded 
this stipulation by a partial or narrow construction of the article 
of the constitution. It could not have been declared void by 
any authority in the country, because whatever may be the 
technical sense of the article as between ourselves, its plain 
obvious sense was that alone which foreign nations could take 
notice of, unless the other construction was made known to 
them at the time of entering into the treaty. 

But if a stipulation in a treaty should militate against the 
plain, direct, obvious sense of any article of the constitution, 
there can be no doubt, in my opinion, but that such stipulation 
would be null and void, not only as being entered into without 
authority, but as being made in direct contradiction to the terms 
of the instrument by which the authority to treat was given, 
and in such case the ambassador who signed, the president who 
ratified, and the members of the senate who advised and con- 
sented to the treaty, would be liable to impeachment. But 
how could the senate in such a case try a majority of their 
own members, being themselves the accused parties? How 
could they try the president and the ambassador, their accom- 
plices? Is it not evident that the only constitutional check to 
such practices is in the judiciary, and alas! a feeble check it 
would prove; for they have no finances, no soldiers and no 
bayonets to enforce their decrees. 

That such a case will ever occur is by no means probable ; 
whenever it does, we shall be on the eve of a tremendous 
revolution, and perhaps the revolution itself will have happened. 
The consideration of this question is therefore more curious in 
theory than useful in practice. 

Cases of less importance, however, may be supposed. Sup- 
pose the President and Senate should enter into a concordate 
or treaty with the Pope of Rome for the establishment of 
monkish institutions, as Jesuits and others, in this country, It 
would be, in my opinion, to stipulate respecting an establish- 
ment of religion, and of course within the prohibitions of the 
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constitution. I have no doubt that the. federal courts, supposing 
my construction to be correct, have a right to declare such 
stipulation unconstitutional and therefore null and void. 

The judiciary have the power of construing all laws, and 
treaties are declared to be a part of the law of the land—a 
supreme law, it is true, but not more supreme than the consti- 
tution itself, which the courts have the uncontroverted right to 
construe. The power of construing a law implies, under a 
constitutional government, the right of examining into its validity, 
and on this principle our courts have constantly acted. I see 
no reason for excepting treaties from this general rule, and 
therefore on the question submitted my opinion is clearly for 
the affirmative. 

1823. D. 





ART. IIl.—EXECUTION OF A CONTRACT IMPOSSIBLE. 
QUESTION. 


If the complete performance of a contract to deliver goods is 
prevented by an act of the government, and the defendant 
refuses to accept the residue of the goods after the time stipu- 
lated has past —can the plaintiff sue for and recover for the 
part he had delivered, as if the contract were rescinded ? 


Tue case in which this question arises is not stated with suffi- 
cient explicitness, as we are not told what was the nature of 
the act of government which impeded the delivery of the goods ; 
but as this question is asked with reference tothe case of Wood 
v. Edwards, 19 Johnson, 205-213, and is in fact put here in 
the very words of the marginal note in that case; I shall there- 
fore take the facts stated in that report to be those on which 
the above question is founded. 

The act of government which impeded the complete fulfil- 
ment of the contract is not a legislative act or one having the 
force of a law. It is neither a war, prohibition of trade, or 
embargo, nor any of those acts which are admitted to dissolve 
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contracts or suspend their execution. It is stated merely to 
have been the taking of all the boats by order of government 
for a public purpose, so that a certain lake could not be crossed, 
and the delivery of the remainder of the goods was in that 
manner impeded. 

The law of England differs from the law of all other coun- 
tries by the peculiar strictness with which it construes and 
enforces contracts. ‘The act of God and the King’s enemies, 
to which may be added those of the national government having 
a commanding or prohibitory force, are the only accidents that 
can excuse an obligor from performing his engagement, par- 
ticularly when the contract is under seal, which, however, is 
not the case here. A distinction is taken between obligations 
imposed on a party by act of law, and those imposed upon him 
by his own contract. Unforeseen accidents or vis major, will 
excuse him from the former, but not from the latter, because 
the law says that he might and should have foreseen the acci- 
dent and provided against it in his contract. 

This doctrine is particularly laid down in the leading case of 
Paradyne v. Jane Aleyne, 26. The celebrated Dunning told 
the Court of King’s Bench, in Shubrick v. Salmond, 3 Bur. 
1639, that this and other analogous cases had been considered 
in the court of chancery not to be law, and Mr. Chief Justice 
McKean, in Pollard v. Schaffer, 1 Dall. 225, overruled its 
principle, partly on that authority, and partly on principles of 
reason and equity. But my Lord Alvanley, so late as the year 
1802, in the case of Touteng v. Hubbard, 3 Bos. & Pull. 300, 
thought proper to say that this case of Paradyne v. Jane was 
founded on much good sense. 

For my part, 1 must acknowledge that I think differently, 
and I do not hesitate to say that the doctrine that it lays down 
is in direct opposition to common sense and common justice. 
For the accidents of life are so various, that it is impossible to 
foresee them all, and to require of a contracting party that he 
should foresee and provide for them, is to require an impossi- 
bility, and yet it is said that lex neminem cogit ad impossibilia. 
It appears to me that however positively a man may undertake 
to perform an act, it ought to be understood to be under the 
exception of all legal excuses ; and although courts may shelter 
themselves under the very correct principle that they are only 
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to expound, not to make contracts, I say that they make con- 
tracts by means of this doctrine ; that what they miscall a strict 
is in fact an enlarged construction ; for to a covenant to deliver 
goods, or carry a ship to such a place or at such a time, simply 
so expressed, they add the words at all events, which never 
were or could be within the intention of the parties. 

But this unfortunate doctrine is so interwoven with a number 
of decisions, ancient and modern, in England and in this coun- 
try, that I fear it will not be easily eradicated. ‘The case of 
Pollard v. Schaffer will continue to be law, when a case exactly 
similar shall occur, but its liberal principles will hardly be 
applied to other cases. It is an inveterate error, which we 
must not expect to see cured in our day, nor until our legislature 
shall enact that contracts shall not be construed otherwise than 
obligations created by act of law, unless the parties shall have 
clearly expressed themselves to the contrary. 

It must therefore be conceded, that the principle or doctrine 
laid down in the case of Jane v. Paradyne is still law in this 
country, and that the courts of justice have hitherto (except in 
Pollard v. Schaffer above cited) considered it as such, and 
probably will continue to do so, but I may well hope that it 
will only be applied where the case absolutely requires it, and 
that this doctrine will not be extended or favored. In the 
present case, I do not see how the plaintiff can be legally 
excused from delivering the goods at the day, by the circum- 
stance of the boats having been taken by the government; this 
measure did not stamp the delivery of the goods with illegality, 
nor perhaps with absolute impossibility, as they might possibly 
have been transported by land round the lake, or by some 
other means. I cannot distinguish this impediment from the 
swell of a river or some other natural obstacle, which, according 
to the principle of Jane ». Paradyne, does not excuse from the 
performance of acontract. Besides, the plaintiff was not bound 
to wait until the last moment, and might have sent and deliv- 
ered the goods before the obstacle intervened. ‘These are, 
however, considerations which could only be brought into view 
in a suit by the defendant against the plaintiff for damages, and 
they do not apply to the present suit, which is an action on the 
case for goods sold and delivered. 

In this suit, 1 conceive that the defendant cannot defend 
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himself by pleading the entirety of the contract, and that the 
whole of the goods had not been delivered at or before the 
time. The contract might have been entire at its inception; 
but he severed it himself by receiving a part of the goods. He 
is therefore bound to pay for them, as the shipper or consignee 
who receives his goods at another port than that of delivery. 
See Amroyd v. Union Ins. Co. 3 Bin. 445. Callender v. 
Ins. Co. N. A. 5 Bin. 525. Whart. Dig. 537. The unli- 
quidated damages that he may have sustained by the non-de- 
livery of the remainder of the goods at the time, cannot be set 
off in this action, and he must bring his suit against the plaintiff 
to recover them, unless he might give them in evidence on the 
principle of Heck v. Shener, 4 Serg. & R. 249. In either 
mode of proceeding, all the circumstances will be duly consid- 
ered, and if he should be found to be availing himself of a hard 
rule of law against equity and conscience, the jury may find 
damages accordingly. 
1824. D. 


ART. IV.—GENERAL AVERAGE. WAGES AND PROVISIONS.! 
QUESTION, 


If a ship or vessel spring a leak from stress of weather and ts 
obliged to put into a port to refit, is the increase of wages, 
provisions, &c. a subject of general average? Abbott, 384. 


In order to decide this question correctly, it is necessary to 
recur to first principles. It is to be regretted that the judges of 
England do not do so themselves; if they did, the law of mer- 
chants, simple in its nature, would not become in their hands 
so complicated, that a number of questions arise every day, 
which, if principles were attended to, would not suffer the least 


' Since the above opinion was given, the law has been generally settled 
in the United States, to include wages and provisions in the case under 
discussion, in general average. Ep. 

VOL, X.—-NO. XX. 32 
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difficulty. Thus, in the case of Da Costa v. Newnham, 2 
Term Rep. 407, it was taken for granted without any arga- 
ment, and it seems to have been considered as law since, that 
if a vessel put into a port by stress of weather, the expenses 
or damages arising from such putting in were to be considered 
as general average. Mr. Abbott, in the place quoted, very 
properly doubts the correctness of this opinion, but it does not 
appear that what he says on the subject has ever been regarded. 

This point being thus taken for granted, the question arose 
whether mariner’s wages and extra provisions were to be in- 
cluded among the expenses which were to come into general 
average. <A passage from Beawes’s Lex Mercatoria, cited by 
Parke in his Treatise upon Insurance, was quoted, in which 
Beawes is made to say, ‘that it is the law in foreign countries 
that when a ship is forced by a storm to enter into a port to 
repair, the wages and victuals of the crew are brought into 
average, 2'T’. R. 414; and a case is quoted by Parke, p. 143, 
in which Lord Mansfield is said to have approved of this rule. 
Unfortunately for Parke, for Lord Mansfield, and for Justice 
Buller, who quoted them, the law is not so in foreign countries, 
and Mr. Beawes never said that it was so; all he said, in his 
Lex Mercatoria, p. 150, is, that wages and provisions are brought 
into average when a ship is embargoed in port by a sovereign, 
which is very different from the case of putting in by stress of 
weather. Nor does Mr. Beawes say that in case of such 
putting in, any part of the expenses or damages suffered in 
consequence of it are general average; he was too well in- 
formed to have said any such thing. 

Notwithstanding, however, the supposed opinion of Mr. 
Beawes, and Lord Mansfield’s approbation of it, the judges in 
Da Costa v. Newnham would not decide the question as it 
related to wages and provisions, and in consequence of this 
hesitation, it is still sub udice. 

There is no difficulty whatever in it, if the genuine principles 
of the general maritime Jaw are recurred to, by which it will 
appear, that in the case of a ship putting into a port in con- 
sequence of a Jeak or stress of weather, all the expenses and 
damages without exception are to be borne by the owner of the 
ship only, and donot come into general average. ‘This seems 
to be the opinion of Mr. Abbott, and I shall now show on what 
it is founded. 
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The doctrine of general average is as ancient as the maritime 
law of the Rhodians, from whence it has been borrowed, and 
where it is called contribution. 'The text of this law, as given 
in the Digest, is as follows. 

Digest ad Legem Rhodiam de Jactu; on the Rhodian Law 
concerning Jettison, in 3d Hall’s Law Journal, p. 14. 

Law I. The Rhodian law ordains, that if goods are thrown 
overboard for the sake of lightening the vessel, as it is done for 
the good of all, all must come into contribution for the same. 

Law If. If a mast or any other thing belonging to the 
vessel be thrown out for the sake of averting a common danger, 
contribution is due. 

Law Il. $ 1. If the goods being preserved the ship is hurt 
or disabled, no contribution takes place. For if a smith break 
his hammer on his anvil, it must not be imputed to him who 
has given him work to do. 

There can be nothing plainer than this system, which has 
become the general law of the mercantile world, and is well 
understood every where, except, it seems, in England, where 
crude and imperfect notions of it are taken up suddenly and 
without reflection at the bar and on the bench, and then acted 
upon as law until the subject becomes so entangled and em- 
barrassed, that it becomes impossible to solve judiciously, ques- 
tions which otherwise would offer no difficulty. 

According to this system, which is in various places admitted 
to be a part of the common law of England, if a mast is cut off 
or other damage done voluntarily to a ship at sea, in order to 
save both the vessel and her cargo, that damage and its conse- 
quences are to be borne in common, and are general average. 
If the vessel thus deprived of her mast, can navigate no longer, 
but is obliged to put into the nearest port, then all the ex- 
penses of putting in, including extra wages and provisions, come 
into general averages, because they are all consequences of 
the voluntary jettison. Such is the law in every part of the 
continent of Europe, and will be so found by referring to the 
various codes and ordinances. 

On the contrary, if the ship is struck by lightning and the 
mast thus carried away, or if she spring a leak by stress of 
weather, without any voluntary act of the captain for the good 
of all, then there is no general average, and the common carrier 
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must repair his vehicle as well as he can, at his own expense. 
If in consequence of the damage thus suffered, he is obliged to 
put into a port, still he must bear alone all the expense of this 
putting in, as a consequential damage which follows the principal 
one. 

In vain will it be said that he puts in as well to save the 
cargo as the ship; but the cause or occasion of his putting in 
is alone to be regarded, the consequential damage is accessary 
to the principal, and it is a well known maxim in every system 
of law, that accessorium sequitur principale. 

If, however, notwithstanding these plain arguments and Mr. 
Abbott’s opinion, it should still be held that the expenses of a 
ship thus putting in by stress of weather are to come into 
general average, then there appears no reason to except extra 
provisions and wages, which are certainly expenses consequen- 
tial to the putting in; but it is still hoped that the principal 
question will be reconsidered, if not in England, at least in this 
country. A contrary decision to the opinion now entertained 
will prevent many disputes as to seaworthiness, &c. as many 


cases of leaks happen more through the fault of the ship than 
of the weather. 


1823. D. 





ART.V.—RESPONSIBILITY OF THE HIRER OF A POST-CHAISE. 
QUESTION. 


Ts the hirer of a post-chaise answerable for the negligence of 
the driver? 
Tus question appeared to have been finally determined in 
England in the case of Bush v. Steinman, 1 Bos. & P. 404, 
when it was set again afloat by the nisi prius opinion of Lord 
Ellenborough, in Dean v. Branthwaite, 5 Esp. 35. This 
vacillation is not well calculated to confirm us in the opinion, 
which we have so long entertained, of the superior knowledge 
and wisdom of English judges. ‘This will teach us to rely 
more on these qualities in our own judges, who, as we shall 
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become more and more convinced, yield to none on earth 
either in legal acquired knowledge or in the mental powers of 
judgment and discrimination. 

In the first mentioned case, Mr. Justice Heath laid it down 
expressly as law, that ‘where a person hires a coach upon a 
job, and a job coachman is sent with it, the person who hires 
the coach is liable for any mischief done by the coachman 
while in hisemploy.’ 1 Boss. & P. 409. Lord Ellenborough, 
on the contrary, says, ‘that a person who hires horses has not 
the entire management and power over the horses, but that 
they continue under the control and direction of the stable 
keeper’s servants entrusted with the driving ;’ thence he seems 
to conclude, that the owner of the horses is alone answerable. 

In order to be able to judge of the correctness of Lord Ellen- 
borough’s conclusion, we must first consider whether his pre- 
mises are correct. ‘A person who hires horses,’ according to 
him, ‘ has not the entire management and power over the horses, 
but they continue under the control and direction of the driver.’ 
This | deny to any extent applicable to the present question. 
When a men hires a carriage and horses with a driver to guide 
them, he hires with it so much of the owner’s authority as is 
necessary for his purpose, and acquires by the act of hiring, a 
right to impose any reasonable commands upon the driver 
while he remains in his temporary service: Any reasonable 
commands I say, and no master has a right to impose any other 
upon his servants, and if he does, the servant has a right to 
resist. He may order him to go to the right or left, to slacken 
or quicken his pace, and give all necessary directions to avoid 
danger to himself or others. ‘The driver is bound to obey these 
directions, if they are reasonable; for driving carriages being 
his profession, he has a practical experience which the hirer 
has not, and may refuse to obey when he thinks that his obedi- 
ence would produce mischief; but he disobeys at his own risk. 

The driver, therefore, hired with the carriage, must be con- 
sidered in law as the hirer’s temporary servant, and such being 
the relation between them, it follows that the hirer must be 
answerable for his rashness or for his negligence. Otherwise, 
how dangerous would it not be, if the contrary principle were 
established. A wild young man hires a carriage, driver and 


horses; he orders the driver to whip his horses and drive like 
32* 
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Jehu; the driver follows his directions, and breaks the leg of a 
child carelessly passing by. What a fine encouragement to 
such proceedings would not be exemption from responsibility. 
The driver could not be a witness, being himself responsible, 
and the real author of the mischief would go away unpunished. 

Again; a carriage with a driver may be hired for an hour, a 
day, a month, a year; it may be hired for a trip from Phila- 
delphia to Germantown, or for a journey to South Carolina. 
Can it be pretended for a moment that the hirer during all that 
long journey is free from responsibility for the acts of his driver, 
and that if he breaks an innocent person’s arm or Jeg near 
Charleston, the sufferer must resort to the owner in Philadel- 
phia for his remedy? This proposition is so absurd, that it 
needs only to be stated to receive an answer in the negative. 

Let us then adhere to the law as laid down by the whole 
court in the case in Bosanquet & Puller above cited, and con- 
sider the opinion of Lord Ellenborough, in the other case, as a 
nisi prius dictum, which, no doubt, would have been reversed on 
a motion for a new trial. If the parties acquiesced, no doubt 
they had some reason for it, which it is not in our power to 
judge of. 

1823. D. 


ART. VI—WAGES OF A SAILOR WHO DIES PENDING 
THE VOY AGE.! 
QUESTION. 

Can the executors of sailors who died before the loss of a 
vessel by a shipwreck, recover the wages due their testators? 
This loss is total, nothing saved out of ship or freight 
whence wages may come. 


Tuere is a sound maxim in the civil law, which may well be 
applied to our own, and indeed to every long established system 
of jurisprudence. Non omnium que & majoribus nostris con- 


' See Story’s Abbott, p. 447. n. for a list of cases on the subject of wages 
of deceased sailors. Ep. 
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stituta sunt, ratio reddi potest ; a reason cannot be given for 
every thing that has been established by our ancestors. Dig. 
L. 1. Tit. 3. 1. 20. 

When a legal principle has been established from time imme- 
morial and is become, as it were, a fundamental rule of juris- 
prudence, an inquiry into the reason or causes that produced © 
it may satisfy the curiosity of the antiquarian, but will add very 
little to the practical knowledge of the jurist; if the maxim is 
general, it will be dangerous to seek for distinctions, and en- 
deavor to except particular cases from its operation. ‘The 
safest mode of proceeding in such cases is to say, with the 
civilians, and I believe also with the common lawyers, Udi lex 
non distinguit, iki et nos non distinguere debemus ; where 
the law does not distinguish we are bound not to distinguish 
ourselves. 

These maxims apply with still greater force, where the 
principle in question has not only been long but generally 
established. If the question should be adopted by all the 
civilized nations of the earth, and should in this manner have 
become a part of the Jus gentium, the danger of distinguishing 
between particular cases becomes the more evident, as the 
judges or lawyers of one nation may distinguish in one way, and 
those of another in another, by this means creating confusion, 
in the place of that uniformity so essential between nations, and 
commercial nations particularly. For the law, commercial and 
maritime, as Lord Mansfield and Blackstone, in England, and 
Emerigon, in France, have well and justly observed, is not the 
law of a particular nation, but the general law of nations. And 
here Lord Mansfield quotes the beautiful passage of Cicero in 
his Book de Republica. Non erit ler alia Roma, alia 
Athenis, &c. 2 Bur. 887. 4 Black. Com. 67. 1 Emerigon, 
21. 

These principles are advanced in answer to those who have 
contended that the particular case was not within the reason of 
the law, and have endeavored to apply here the maxim, 
Cessante ratione, cessat ipsa lev. ‘The reason of this law is 
very difficult to be discovered. 

The principle that mariners’ wages depend on the safety of 
the ship, or as Lord Mansfield says in Abernethy’s case, 
Douglas, 524, that freight is the mother of wages, and the 
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safety of the ship the mother of freight, is as ancient as the 
maritime law itself. It is adopted by the codes of all the com- 
mercial nations of Europe. It comes therefore clearly and 
fully within the general rules above laid down. It has been 
ascribed to a principle of policy, in order that in case of ship- 
wreck, mariners should not think merely of saving their own 
lives, and that they should have an interest in the safety of the 
ship. That this is good and sound policy I do not deny; but 
I am apt to believe that it is an after thought, and that the 
principle was originally introduced from other causes. In 
ancient times navigation was carried on in partnership, between 
the owners, who generally commanded their own ships, and the 
mariners, who were hired, as they are now on board of pri- 
vateers and whalers, for a share of the profits. Of course, if 
the ship was lost, the profits ceased, and the mariners had no 
wages, and when in process of time, mariners came, to be hired 
for a pecuniary compensation in lieu of profits, the same rule 
was applied to them, because at first they were hired for a 
gross compensation for the whole voyage, and it was not until 
a later period that wages by the month were introduced. ‘The 
mode of navigating ships in partnership is still in use among the 
Turks and modern Greeks, who in this respect have not devi- 
ated from ancient usages. When the laws of Oleron were 
made, seamen were still most: generally hired for a share of the 
profits, and hence we find that in the ancient maritime codes, it 
is laid down that if a mariner dies at sea, he is to have his wages 
for the whole voyage. This evidently relates to mariners hired 
for a share of the profits, or a gross sum in lieu thereof. The 
Consolato del Mare is the only code that has distinguished 
between seamen hired by the month and those hired by the 
job, or for the gross voyage. And hence, for want of attending 
to this distinction, or of knowing that it was as ancient as the 
consolato, and was adopted by all the nations on the continent 
of Europe, wages for the whole voyage have been awarded by 
the courts of England and of this country to the representatives 
of mariners hired by the month, when those wages should have 
been apportioned. The Hon. John Davis, Judge of the Dis- 
trict Court of the United States for the District of Massachu- 
setts, is the first who has been aware of the correctness of this 
distinction, and has decreed according to the Rule of the Con- 
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solato, which I take to be the correct one. See 2 Hall’s 
American Law Journal, 359. 

But the present question is a different one. Here all the 
maritime nations of Europe agree in the general application of 
the principle that ‘freight is the mother of wages,’ and we 
cannot, who are only a part of the civilized world, permit 
ourselves to swerve from it, however reasonable it may appear 
to us. For after all, if we employ a bricklayer to build a 
house, and he falls down from the roof and dies, though the 
house be destroyed the same day by fire, his representatives 
are not the less entitled to a compensation from his labor, as 
are all those whom I employ to save my property from any 
danger, who are entitled to be paid, though they do not suc- 
ceed. It is otherwise with respect to mariners on board of a 
ship, and they lose their wages in every case, if the ship is 
entirely lost, and their heirs likewise, although the seaman had 
died before the accident took place. Ita lex scripta est. 

The case of Abernethy v. Landale, above cited from Douglas, 
was a more favorable one than that which we are now consid- 
ering. ‘There the seaman was actually employed in the ser- 
vice of his owners, and was out of the ship when the capture 
took place. ‘This case decides the question on the ground of 
authority ; on other grounds, [ think I have sufficiently sup- 
ported my opinion in favor of the negative. 

1821, D, 





ART. VII.—PERJURY IN A CAPITAL CASE. 
QUESTION, 


If A swear wilfully, absolutely and falsely against B in a 
capital charge, the consequence of which is the death of B, 
has A been guilty of murder? 


Tuere are two great principles in criminal law, which should 
never be lost sight of, either by the student or by any person 
concerned in the administration of justice. The first is that no 
man should be convicted of an offence without the clearest 
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evidence of his guilt; the civilians go so far as to say that that 
evidence should be luce clarior, clearer than the light itself. 
This is a strong expression; but, in rational language, the evi- 
dence of guilt to justify conviction should be clear, full and 
satisfactory. In hesitation and doubt the party should be 
acquitted. 

The second rule or maxim is, that no man should be con- 
victed of a crime which the law has not clearly made such. 
It is, says Tacitus, a miserable state of slavery, where the law 
is vague or uncertain. If this doctrine is correct in civil matters, 
it is much more so in criminal cases, and eminently so in cases 
of life and death. Woe to the country in which the life of a 
man depends on the construction of vague or uncertain enact- 
ments, or where obsolete laws and penalties may be dug, as it 
were, out of the ground, to destroy the life of an individual. 
In such a case he might well say with Lord Strafford, who was 
condemned in this manner under Charles I., ‘ Where has this 
species of guilt been so Jong concealed? Where has this fire 
been buried during so many centuries, which is now to con- 
sume me? If I sail on the Thames and split my vessel on an 
anchor, and there is no buoy to give warning, the party shall 
pay me damages. [ut if the anchor be marked out, then is 
the striking on it at my own peril. Where is the mark set 
upon this crime? Where is the token by which I should dis- 
cover it? It has lain concealed under water, and it is now for 
the first time fished up for my destruction.’ Hume’s History 
of Engl. Sub. anno 1641. 

It is in vain to say that this offence is analogous to other 
cases which are held murder, that it is punished with death by 
the divine Jaw, and by the laws of every civilized country 
but our own; that it is heinous, horrible, execrable. lll this 
may, perhaps, prove that there is a defect in our legislation, 
which has not defined it to be murder; but it does no more; 
nor will it be a valid argument to say it was held so by the 
ancient law of England, when we have it in evidence from 
Lord Coke that it was otherwise held about the time when this 
country was discovered, and since that time there is no instance 
of a conviction of death for such a crime either in England or 
in this country. See 3d Inst. 48. Blackstone, it is true, 
raises a doubt upon this point, and says that perhaps, this 
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offence may be construed murder. 4 Com.139. 1 am indig- 
nant at Blackstone for this ‘perhaps.’ It is not thus that an 
expounder of the laws should speak to his countrymen in a 
matter of such weight. ‘There is no perhaps, in criminal law. 
Surely there ought to be none. A man is guilty or innocent ; 
the act he has committed is an offence or it is not; if an 
offence, the Jaw must have provided its punishment, or tyranny 
has usurped its place. 

I have used this strong language, because I think the subject 
requires it. It is your privilege and mine to live under certain 
laws; their certainty is the strongest bulwark of American 
freedom, and under no pretence whatsoever should we suffer 
that bulwark to be in the least weakened or undermined. 
While it stands, we are freemen; the moment it is shaken, 
though ever so little, we shall begin to be slaves. 

My opinion, therefore, upon this question is clearly for the 
negative. 

1824, D. 





ART. VIII.L—ADMIRALTY AND COMMON LAW JURISDICTION, 
QUESTION. 


Have courts of common law concurrent jurisdiction with the 
admiralty, over murder committed in bays, &c. which are 
inclosed parts of the sea? 


Tus question admits with great propriety that the admiralty 
has jurisdiction within bays and what are generally called maria 
clausa; the only point that it makes is whether courts of com- 
mon law have a concurrent jurisdiction with it. 

England has no bays or close seas to be compared to those 
of the United States, particularly those of Chesapeake and 
Delaware. Yet there is no doubt that the admiralty has juris- 
diction of offences committed within those bays, which are 
emphatically called the king’s chambers. Permagnos maris 
sinus ab oceano circumambiente lineis abscissos, habemus, 
quos regias comeras, id est, the king’s chambers, et portus 








264 Admiralty and Common Law Jurisdiction. [Oct. 


regios vocant. Selden, Mare Claus. L. 2. C. 21. The word 
portus here is taken in its most extensive sense, and includes 
the whole bay, or inclosed water. ‘The jurisdiction of the ad- 
miralty in these waters, in cases of murder at least, (the precise 
case before us) has never been denied in England, even by 
Lord Coke, for he expressly admits that the admiralty hath 
jurisdiction of the ‘death of man and mayhem, done in great 
ships— in the main stream beneath the points of rivers near to 
the sea.’ He could not help admitting that, for it was so pro- 
vided by the statute 15 R. 2. c. 3. that of the death of a man 
and mayhem, in the waters of rivers beneath the bridges nearest 
to the sea, paraval les pountz, the admiralty should have and ex- 
ercise jurisdiction ; but he most unfairly allowed himself to alter 
the letter of the statute by equivocating on the word pountz, 
bridges, and making it points, which would have excluded the 
admiralty from jurisdiction altogether in rivers, for the points 
of a river nearest to the sea, are those where it ceases to be a 
river, and where the ocean begins, whereas it is plain that the 
statute meant to give jurisdiction to the admiralty in rivers 
below the bridges. By great ships in this statute are not 
meant ships of war, but ships of burden, or, in other words, 
merchant vessels, as contradistinguished from oyster boats, and 
flats, and other river craft, which distinction, perhaps, at the 
time was not improper, and secured to the poor watermen of 
the Thames, Mersey, Severn, and other rivers, the right to be 
tried by a jury of their viscinage, while the common military 
and merchant seamen were left to the more rigid discipline of 
the admiralty courts. 

In this country, it was not long after the Declaration of Inde- 
pendence, for it was in 1780, during the Revolutionary war, 
that the High Court of Errors and Appeals of Pennsylvania, 
then possessing appellate admiralty jurisdiction, solemnly de- 
cided that the river Delaware (if out of the body of a county) 
was within admiralty jurisdiction. ‘They did not inquire into 
the question whether the identical spot where the cause of 
action arose (which was a marine trespass, not murder or may- 
hem) was within the body of a county, but as the libel alleged 
that it had been committed within admiralty jurisdiction, they 
took it for granted that it was so done, and decided accordingly. 
1 Dall. 49. 
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This decision has been repeatedly confirmed, since the 
establishment of the federal constitution, by the Supreme 
Court of the United States. 

In the case of La Vengeance, 3 Dall. 297, it was deter- 
mined that Sandy Hook is within admiralty jurisdiction. 

In the case of the United States v. the Sally and Betsey, 
4 Cranch, 452, this jurisdiction was adjudged to extend to all 
waters navigable from the sea by vessels of ten or more tons 
burthen. So that this question, as far as respects admiralty 
jurisdiction, may be considered as definitively settled. 

Our original question now recurs, viz. whether the courts 
of common law in bays and rivers have a concurrent jurisdic- 
tion with the admiralty? L answer, within the body of a 
county they have; without the body of any county they have 
not. But how far is a river or bay within the body of a 
county? This is a difficult and intricate question on which 
no satisfactory opinion has yet been given.’ 

1820. 


D. 


ART. IX.—PRIVATEER COMMISSIONS BY AN UNKNOWN 
REPUBLIC. 


QUESTION. 


If a person, claiming to be the officer of a republic whose 
existence de jure or de facto is unacknowledged by the 
United States, commission another to make captures at sea, 
is the latter, acting with good faith under such commission, 
guilty of piracy? 5 Wheat. 144. 

Tuts question is not stated with sufficient accuracy ; the case 

referred to in Wheaton, as well as the marginal summary, 

speaks of a republic unknown and unacknowledged, and the 
first word would have been sufficient, for there can be no ac- 
knowledgment de jure or de facto of what is unknown. And 
in fact an unknown republic is a republic that has at least no 
legal existence, which is the same thing as no existence at all. 


? See United States ». Grush, 5 Mason, 290, decided A. D. 1829. Eb. 
VOL. X.—NO. XX. 33 
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Nor has it any existence in fact, if it is unknown, for de non 
apparentibus et non existentibus eadem est ratio. ‘The ques- 
tion therefore resolves itself into this: whether a person who 
accepts a commission to cruise, from one who claims to be an 
officer of an unknown republic, or, in other words, of a repub- 
lic which does not exist, for if it did, its existence could be 
proved, and acts under such commission, is guilty of piracy ¢ 

A republic, says Cicero, is a State which has a common- 
wealth, a court of justice, a treasury, the consent and agree- 
ment of the citizens, and which pays some regard to treaties 
of peace and alliance. Qui haberet rempublicam, erarium, 
concensum et concordiam civium, rationem aliquam, si res ita 
tulisset, pacis et foederis. Cic. 4th Philipic. See also 
Bynkersh. Law of War, ch. 17. 

Such a republic as this cannot be hidden under a bushel. 
If it is unknown, or its existence cannot be proved, it can 
only be because it does not exist; and then the question 
should be, of one who bona fide receives and acts under a 
commission from one who claims to be an officer of a pre- 
tended republic, or of a republic which has no existence ; and 
a prior question should be, whether a man can act with good 
faith under such circumstances ? 

In the case of the United States v. Klintosh, 5 Wheaton, 
144, referred to in this question, a man, styling himself Brig- 
adier of the Mexican Republic (a republic which then had no 
existence) and Generalissimo of the Floridas, which provinces 
were then in the possession of Spain, except the Island of 
Amelia (where he distributed his commissions) which was 
under the acknowledged jurisdiction of Spain, but in the mili- 
tary occupation of the United States, assumes to give author- 
ity to cruise and make captures under a supposed Mexican 
flag. Can there be any degree of good faith in a neutral 
citizen who accepts such a commission? I think not; and 


thus the question might be considered at an end; but I will 
proceed further. 


Piracy, in its most general sense, is cruising on the high 
seas to make captures without a legal authority. With such 
authority the killing of our fellow men in fight, and taking 
their property on the high seas, with a view to legal adjudi- 
cation, are justifiable acts. Without it, the former is murder, 
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and the latter robbery ; and are punishable with death, I may 
say, by the unanimous consent of nations. Hence murder 
and robbery are called by the civilians, crimes jure gentium, 
and he who takes forcible possession of property at sea without 
a legal commission is assimilated to a highway robber at land 
they are both pradones et hostes humani generis. 

War is a scourge of humanity and one of the greatest evils 
attendant on our nature. I am speaking of public wars, waged 
by the government and the officers and soldiers of the com- 
monwealth. Private war is forbidden, and is only tolerated 
in certain cases under special belligerent commissions, under 
which private vessels of war are fitted out and cruise against 
the enemies of the States ostensibly, but too frequently against 
unoffending neutrals, under various colors and pretences. Man- 
kind in general only tolerate such practice, although it is 
legalized by the authority of the belligerent sovereign. ‘That 
authority, when granted, is to be strictly pursued ; for when 
it is not, killing, which otherwise would have been lawful, 
becomes murder, and taking property by force and putting in 
fear becomes robbery. If it is not always punished as such, 
it is because the policy of governments is to encourage rather 
than to discourage the instruments of their political views, and 
because it happens too often that inter arma silent leges. 
But it is not the less true, in the legal sense not combined 
with political ingredients, that whoever kills without legal 
authority is guilty of murder, and whoever takes property by 
force in the same manner is guilty of robbery. Whoever 
undertakes to do either, must look to his authority at his own 
peril. He will not even be justified by the plea of self-defence, 
for it is a maxim, not only of the common law, but of reason 
itself, ‘that no man shall justify himself under a necessity 
brought upon himself by his own fault.’ Hawk. P. C. ch. 
28, § 2. 

It is, then, a principle not to be contradicted, that whoever 
takes a commission to wage private war from any other than 
his own sovereign, does it at his own peril, and must know 
that the commission that he receives is lawful; otherwise he 
cannot shelter himself under the plea of good faith. Any other 
position appears inconsistent with the safety of mankind. 
There can be no good faith when a man receives a commis- 
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sion from an individual, styling himself as he will, who under- 
takes to deliver them while his right so to do is unacknow- 
ledged by the government of the country where he is, and 
when the nation, in the service of which he claims to be, is not 
even known to that government. Where the authority is 
doubtful, it is the duty of every man to forbear acting under 
it in a capacity so pregnant with mischief as that of privateers- 
man. In the belligerent countries the public authority is 
known to all and cannot be mistaken; but to talk of a com- 
mission given abroad in the name of an unknown nation, and 
of good faith at the same time, is an abuse of language which 
cannot be supported. 

What has a neutral to do with accepting warlike commis- 
sions in distant countries, and what object can he have in so 
doing, except that of enriching himself by murder, devastation 
and plunder? Is such an object to be favored, and are such 
deeds to be justified under pretence of good faith, when it is 
clear there can be none? I am of opinion, therefore, that in 
this case the plea of good faith cannot be admitted. 

1824. D. 


ART. X.—SPANISH LAW OF PRESCRIPTION. 


Translation of an Extract from Lapia’s Edition of Don Josef 
Febrero’s Libreria de Escribanos. 


13. Or the modes of acquiring it, (dominion) by the civil or 
municipal law, (derecho civil) the first is prescription, or the 
right which arises from the uninterrupted possession of a thing 
during the time fixed by the laws; or more properly it is a 
peremptory exception, by which the possessor in good faith 
may repel, after the time prescribed by law, him who claims 
the dominion of the thing that he alleges to be his, and of 
which he has for a long time been dispossessed. Prescription 
was introduced, in the first place, for the public benefit, in 
order that the dominion of things might not be for a long time 
or almost forever uncertain. Secondly, to avoid the innumera- 
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ble and perpetual litigations which might otherwise arise: 
thirdly, that possessors might not always be under the appre- 
hension of being deprived of what they were enjoying in good 
faith ; and fourthly, to punish the indolence of those who are 
dilatory in recovering their property, by which they must im- 
pute to themselves the loss of it. But it is to be observed, 
that where alienation is prohibited, prescription or toleration is 
also prohibited, being a tacit alienation and comprehended 
under the general name of alienation. 

14. In order that this mode of acquiring the dominion may 
take place, the following circumstances are necessary, Ist. 
Title of acquisition, that'is to say, that the thing be held by 
purchase, gift, inheritance or other of the contracts that transfer 
dominion. 2d. Good faith. 3d. Continued possession. 4th. 
The time prescribed by law. 5th. Capacity of the person 
who prescribes, and of the thing prescribed; that is to say, 
that there be nothing to hinder the possessor from prescribing, 
nor the thing from being the object of prescription. 

15. The title must be real (verdadero) and therefore he 
who holds a thing believing it to be his own from being per- 
suaded that it was given to him, cannot obtain prescription 
thereof, unless that belief proceeds from the act of another 
(hecho ageno) which is not imputable to him ; for example, it 
he had given an order to his agent or attorney to purchase 
it, and the latter should deliver it to him, he supposing 
it to have been purchased, in that case prescription takes place. 

16. Good faith consists in the possessor of the thing’s believ- 
ing that he is the owner thereof by having lawfully acquired it. 
Therefore he will not have good faith who purchases a thing, 
being notified by the owner that it is not the property of the 
seller, nor he who purchases any thing belonging to an orphan, 
an insane person, or from the attorney of another fraudulently 
or collusively.—By the Roman Laws, it was sufficient if the 
possessor had good faith at the time of acquiring the thing, 
except in the case of a purchase, in which it was also necessary 
at the time of contracting, a doctrine which was adopted in the 
law of the partidas ; but our most celebrated jurisconsults are 
of opinion that in this particular the canon law must be followed 
in Spain, by which it is established that the good faith must 
continue until the completion of the prescription, relying also 

33* 








270 Spanish Law of Prescription. [Oct. 


upon a law of the kingdom, the spirit of which they find in 
conformity with the said doctrine. 

17 Possession is called the lawful holding by a man of 
things corporeal with the assistance of the body and of the 
mind ; that is to say, the legal power that the man holds in 
the things that he has corporally or by will. It is of two kinds, 
one natural and the other civil, or by permission of law. 
Natural is when the thing is held corporally, as a house, a 
watch, &c. Civil is when the thing is not held corporally, 
but by will; for example, if one goes out of his house or 
inheritance with the intention of not relinquishing it. In- 
corporeal things are possessed by the use thereof and the suf- 
ferance of their owners: of this class are rights, servitudes, 
&e. 

18. The possession, as has been said, must be continued, 
that is to say, it must not be interrupted; either naturally, by 
him who had it losing it, or civilly, which is when any one 
commences a suit or makes a judicial demand against the pos- 
sessor in respect of the said thing. By either of these two 
methods the prescription is cut off, and must begin anew. But 
neither by the death of the possessor nor by the alienation of 
the thing is the possession interrupted in the new owner, if in 
him subsists good faith. 

19. Every man of sound mind is capable of acquiring pos- 
sesion, not only by himself personally, but also by means of 
another empowered by him, if in him be united the two 
necessary requisites, which are the will or intention of acquir- 
ing it, and the corporal act of occupation, or at least the 
presumed act, in the manner that was mentioned when treating 
of symbolical delivery: that is, by means of a sign that proves 
the possession. By occupation, possession cannot be gained 
for themselves by hirers, borrowers, depositaries, and the like, 
who hold the thing in the name of another person, nor by those 
who enter by force upon the thing, or steal it, because their 
holding is unlawful. 

20. Possession is lost in two ways: Ist, whenever the 
thing is reduced to such a state that it cannot be held either 
corporally or by will. 2d. In real property it is lost if the 
possessor be evicted by force, or if when he is not present 
another usurps it and prevents his entry ; or if seeing that 
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another is taking possession of his property, he consents to it 
by not impeding such usurpation. But although in these 
cases the possession is lost, the dominion is not, and therefore 
the party dispossessed may bring an action against him who has 
his property, for which purpose the summary courts of momen- 
taneous possession are in use, which are so called on account 
of the brevity with which decisions are made in them: and 
they were introduced in order to avoid the disputes that arose 
respecting the right of possession. ‘Those courts, called inter- 
dictos, will be explained in their proper place. 

21. The time that is necessary to possess a thing in order 
to prescribe for it, is three years if it were moveable, and ten 
if it were immoveable or real, and the owner against whom the 
prescription runs is in the same province ; but if he be out of 
it, twenty are necessary. ‘There is also prescription by imme- 
morial possession, which is proved by witnesses of good fame 
who depose to having seen the party in possession of the 
thing for the space of forty years, and that they heard it from 
their ancestors, without ever having seen or heard any thing 
to the contrary. By this possession the lordship of cities, 
towns and places, and jurisdiction, are acquired, but not the 
supreme jurisdiction which belongs to the king, nor tributes. 

22. The time mentioned is sufficient for the prescription of 
the thing, and thereby the dominion of it is acquired, but in 
order to gain the possession, a year and a day is sufficient ; so 
that if to this time be added title and good faith publicly and 
without opposition from the demandant, the possessor is not 
obliged to answer in respect to the possession. 

23. Although in the language generally adopted it is said 
that actions, or the right that any one has to sue us, are prescrib- 
ed, it is proper to remark that the effect of this prescription is 
entirely opposed to the idea that appears to be expressed : 
because far from acquiring any species of dominion by such a 
prescription, the action becomes extinguished and without any 
force, an exception resulting to him who prescribes. 

24. All actions are not prescribed by a like space of time. 
Thus the right of executing by a personal obligation is pre- 
scribed by ten years, the personal action, and the execution 
(sentencia ejecutoriada) granted thereon, by twenty years. If 
a mortgage accompany the obligation, or the latter be mixed 
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of personal and real, thirty years are necessary in order to 
prescribe the debt. ‘This is the express enactment (la disposi- 
cion terminante) of Law 5 tit. 8 book 11 of the novisima 
Recopilacion, which law nor no other of that code speaks of 
prescription of the action merely real, and therefore we must 
refer to law 21 tit. 29 of the 3d Partida in which the term 
thirty years was fixed for the prescription of the real action. 

25. The following actions are prescribed in three years. Ist. 
That which one who has served another has to recover his 
wages or salary. 2d. That which belongs to apothecaries, 
confectioners, jewellers and the like, for the amount of their 
wares and work. 3. That which advocates, attornies and 
agents have for their salaries. ‘The method of computing 
these three years, is, in the case of servants, from the day on 
which they were dismissed, and in the other cases, from that 
on which the services or effects were received, observing that 
in order to prevent this prescription, any demand of the debt 
is sufficient although it be extrajudicial. 

26. The things that cannot be prescribed on account of a 
legal incapacity of being so, are, in the first place, those which 
are called de jure divino; that is, things sacred, religious, or 
holy, andafree man. Public squares, streets, commons, pas- 
ture-grounds, and other places belonging to towns or villages 
that are intended for the common use of their inhabitants. 
Things obtained by robbery or theft; those of minors under 
twenty-five years of age ; those of sons under the power of 
their father, and those brought by the wife in dowry to her 
husband, unless the wife, knowing that the husband was 
dissipating his estate, omitted to sue for restitution of her 
dowry. 

27. Prescription does not run against sons, whilst they are 
under paternal dominion, except in the cases in which they 
can appear in court without the license of their father, and 
compel him to give it. Nor against a married woman to 
recover her dowry, except that knowing that her husband is 
dissipating it, she is dilatory in exercising her right; but it 
does for her paraphernalia, because in order to sue for them, 
she may cause the judge to compel her husband to give her 
license. Nor against minors under twenty-five years of age, 
while they are such, unless they are successors of some ances- 
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tor against whom it had commenced running, although they 
may be restored if they pray restitution within four years after 
the day on which the minority ended. The same doctrine 
holds with respect to the king, or councils and communities, 
if they claim within the four years following the completion of 
the term of prescription ; and with regard to a person employed 
in the service of the king or council, or in schools, a captive, 
or the like, inasmuch as he is to be restored from the time of 
this prescription, if he prays restitution within the four years 
after his employment ceased, and his heir within the four 
years following the day on which he knew of his decease. 


ART. XI.—LAW IMPAIRING CONTRACTS. 


Circuit Court of the United States, May Term, 1833, at 
Portland. Wivwuiam ALLEN v. JoserpH McKeen. 


[As the following case involves a constitutional question, 
(similar in principle to that in Dartmouth College) which 
is very elaborately investigated by the court, and as the 
case Is not subject to appeal, we publish it in the Jurist, 
in anticipation of the regular reports. This case being an 
interesting one in every part of the United States, and more 
particularly in Maine, we, in this instance, depart from our 
ordinary rule, not to publish reports of cases that will appear 
in regular volumes of reports. | 

In this case Judge Srory gave the following opinion : 
Tuts cause has been argued with a degree of learning and 
ability proportionate to its importance. I have taken time to 
consider it, and propose now to deliver the judgment, which, 
upon mature deliberation, I feel bound to adopt. 

Before proceeding to the questions in controversy, it seems 
necessary to give an outline of the material facts, so that the 
manner, in which the points of law are raised, may be clearly 
seen. Bowdoin College was established in Brunswick, in the 
present state of Maine, by an act of the legislature of Mas- 
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sachusetts, passed on the twenty-fourth day of June, 1794. 
The act or charter of incorporation, after providing that 
there should be erected and established a college, &c. to be 
under the government and regulation of two certain bodies 
politic and corporate in the act mentioned, proceeds in the 
second section to enact, that certain persons, (naming them,) 
eleven in number, together with the president and treasurer 
of the college for the time being, be created a body politic by 
the name of the president and trustees of Bowdoin College, 
with perpetual succession. ‘The third section declares, that 
the corporation so created, for the more orderly conducting 
the business thereof, shall have full power and authority, from 
time to time, to elect a vice-president and secretary of the 
corporation, and to declare the tenures and duties of their 
respective offices ; and also to remove any trustee from the 
same corporation, when in their judgment he shall be rendered 
incapable by age, or otherwise, of discharging the duties of 
his office, or shall neglect or refuse to perform them, and to 
fill up all vacancies in the corporation, &c.; provided, that 
the number of trustees, including the president and treasur- 
er, shall never be greater than thirteen, nor less than seven. 
The fourth section confers on the corporation the usual powers 
of corporate bodies, and among others the power to hold real 
estate, the clear annual income of which shall not exceed 
£10,000. The fifth section authorizes them to elect a presi- 
dent, treasurer, professors, and trustees, and other college 
officers ; to purchase lands, erect colleges, &c. and to make 
all reasonable regulations, and by-laws, not repugnant to the 
laws of the State, and to confer degrees. The sixth section 
declares, that the clear rents, issues and profits of all the 
estate, real and personal, of which the corporation shall be 
seized or possessed, shall be appropriated to the endowment 
of the college, in such manner as shall most effectually pro- 
mote virtue and piety, the knowledge of languages, and the 
useful and liberal arts and sciences, as shall be directed from 
time to time by the corporation. ‘The seventh section pro- 
ceeds to declare, that the acts of the corporation respecting 
elections, the purchase and erection of houses, the duties, 
salaries and tenures of office of officers, the appropriation of 
moneys, the acceptance of conditional donations, conferring of 
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degrees, the making and altering of the rules and orders, &c. 


&c. shall not have any force or validity, until agreed to by the 
board of overseers created by the same act. The ninth sec- 
tion proceeds to appoint certam persons by name, (in number 
forty-three,) together with the president of the college and 
Secretary of the corporation, the board of overseers of the 
college, creating them a body corporate with the usual powers, 
and among others with the power of amotion of the members 
of the board, and providing that the board shall never be 
greater than forty-five, nor less than twenty-five. The six- 
teenth section provides ‘that the legislature of this common- 
wealth may grant any further powers to, or alter, limit, annul, 
or restrain any of the powers by this act vested in the said 
corporation, as shall be judged necessary to promote the best 
interests of the said college.’ The seventeenth section 
grants to the college five townships of land of the contents of 
six miles square, to be laid out and assigned from any of the 
unappropriated lands belonging to the Commonwealth, in the 
then district of Maine, the same to be vested in the trustees 
of the college and their successors forever, for the use, benefit, 
and purpose of supporting the college, with power to dispose 
of them, &c. and subject to certain conditions of settlement. 

Such are the most material clauses of the charter. The 
lands so granted by the Commonwealth have been vested in 
the corporation ; and other donations have from time to time 
been received by it from the munificence of private individuals. 
The college boards soon after the grant of the charter were 
duly organized under the charter, and suitable arrangements 
were made, so that the college went into operation in the year 
1801, and has ever since continued to perform the functions, 
for which it was established, in the promotion of sound litera- 
ture, and the liberal arts and sciences. 

No alteration was ever proposed, or made to the charter 
during the union of Massachusetts and Maine. But upon the 
separation of the latter, as an independent State, from the 
former, it was provided by the act of separation of the 19th of 
‘June, 1819, (which was incorporated into the constitution of 
Maine, which went into effect on the 15th of March, 1820,) 
among the fundamental articles, that ‘all grants of land, fran- 
chises, immunities, corporate or other rights, &c. which have 
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been, or may be made by the said Commonwealth before the 
separation, &c. shall continue in force, after the said district 
shall become a separate State. But the grant, which has been 
made to the president and trustees of Bowdoin College out 
of the tax laid upon the banks, &c. shall be charged upon the 
tax upon the banks within the said district of Maine, and paid 
according to the terms of the grants. And the president and 
trustees and the overseers of the said college shall have, 
hold, and enjoy, their powers and privileges in all respects, so 
that the same shall not be subject to be altered, limited, annulled, 
or restrained, except by judicial process according to the prin- 
ciples of law.’ And the ninth article of the same act declares, 
that the fundamental article shall be incorporated, tpso facto, 
into the State constitution, ‘ subject, however, to be modified, 
or annulled by the agreement of the legislature of both the 
said States; but by no other power or body whatsoever.’ 
With a view, doubtless, to meet the special security thus given 
to the rights and privileges of Bowdoin College, another article 
(the Sth) of the constitution of Maine declares, ‘that no dona- 
tion, grant, or endowment, shall at any time be made by the 
legislature to any literary institution now established, or which 
may hereafter be established, unless at the time of making such 
endowment, the legislature of the State shall have the right to 
grant any further powers to, alter, limit, or restrain any of the 
powers vested in any such literary institution ; as shall be judged 
necessary to promote the best interests thereof.’ 

By a vote passed by the trustees of the college in July, 
1801, and duly concurred in by the board of overseers, the 
salary of the president of the college was fixed at $1000 per 
annum, (an addition of $200 was afterwards made in 1805,) 
to be paid in quarterly installments, and to commence, .when 
he shall enter on the duties of his office; and it has accord- 
ingly been constantly so paid by the treasurer without any 
further order of either board, from time to time, to the presi- 
dent for the time being, without objection. By another vote 
of the college boards of November 4, 1801, the tenure of the 
office of the president was declared to be during good behav- 
iour. By the by-laws of the institution, every candidate for 
a degree was required to pay five dollars to the treasurer for 
the president ; and a like fee was subsequently required for 
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every medical degree. Doctor Allen (the PI’ff) was duly 
elected president of the college in December, 1819; and in 
May, 1820, he was inaugurated, and assumed the duties of 
the office under this known tenure of office, and the salary 
and perquisites annexed thereto. In the same month, with 
the zealous co-operation of President Allen, the college 
boards passed a vote, which, after reciting the clause of the 
constitution of Maine as to endowments, already referred 
to, declared that the consent of the boards be given, that 
the right may be vested in the legislature of the State 
of Maine, (that is, the right to enlarge, alter, limit, or restrain 
the powers given by the college charter,) and that a com- 
mittee be authorized in belalf of the institution to take such 
measures as may be necessary to vest such right in the said 
legislature, so as to enable them to make the endowment 
thereby prayed for, or any further endowment, which they in 
their wisdom might be disposed to make. President Allen 
was appointed one of this committee ; and accordingly appli- 
cation was made to the legislatures of Massachusetts and 
Maine for their assent to such modification of the college 
charter, as should enable the college constitutionally to 
receive patronage and endowments from the legislature of 
Maine. The legislature of Massachusetts accordingly passed 
a resohhe on the 12th June, 1820, and the legislature of 
Maine one on the 16th of the same month on the subject, the 
terms of which will hereafter come more fully under considera- 
tion. The legislature of Maine, supposing that by the 
conjoint operation of the State legislatures, all restraint upon 
their constitutional authority to alter the charter was removed, 
in March 1821, passed an act providing that the number of 
trustees of the college including the president should never 
be less than twenty nor more than twenty-five, and a quorum 
to be thirteen ; and the number of overseers should never be 
less than forty-five, nor more than sixty; that the governor 
and council should appoint twelve persons as trustees, and 
fifteen as overseers, &c. &c.; that the boards respectively 
should thereafter fill all other vacancies. Other acts were 
passed in June 1820, in Feb. 1822. in Feb. 1826, respecting 
the colleze, upon the terms of which it is unnecessary to 
dwell. On the 3st of March 1831, the act was passed, 
VOL. X.—-NO. XX. 34 
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which has given rise to the present controversy. The first 
section declares ‘ that no person holding the office or place of 
president in any college in this State’ (and there were at that 
time, and are now but two colleges in the State,) ‘shall hold 
said office or place beyond the day of the next commence- 
ment of the college, in which he holds the same, unless he 
shall be re-elected.’ ‘ And no person shall be elected or re- 
elected to the office or place of president unless he shall 
receive in eacl) board two thirds of all the votes given in the 
question of his election. And every person elected to said 
office or place after the passing of this act, shall be liable to be 
removed at the p'easure of the board of trustees, or board 
of trustees and overseers, which shall elect him. The 
second section provides ‘that the fees paid for any diploma, or 
medical, or academical degree, &c. shall be paid into the 
treasury for the use of the college, and no part shall be 
received by any officer, as a perquisite of office.’ At the 
annual meeting of the boards of the college in Sept. 1831, 
they passed a vote ‘that they acquiesce in said act, and will 
now, &c. proceed to carry the provisions thereof into effect.’ 
Tie board of trustees then proceeded (after having given 
due notice to President Allen) to au election of president ; 
but no candidate having a majority of votes, no choice was 
made ; and the college has ever since remained without any 
acknowledged president. 

The present action has been brought by Doctor Allen, 
against the Dft., who is treasurer, of the college, for the 
salary and perquisites of oflice, due to him, (as he contends) 
as president of the college, de jure, notwithstanding his ejec- 
tion from office in Sept. 1831. 

Two questions have been made at the bar. First; whether 
the present action is maintainable ayainst the Dft. as treasur- 
er, supposing the P’ff. st.ll to be rightfully in office. Secondly, 
whether the P’ff. is rightfully in office, notwithstanding the 
act of 1831, and the proceedings of the board thereupon ; so 
that he is entitled to recover the amount of his salary and 
and perquisites, or either, against the college. 

A stiong desire has been expressed at the bar in behalf of 
the parties, that the court would not, even if it might, confine 
its judgment to the first question ; but that it would proceed to 
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decide the whole merits of the controversy, as essential to the 
good order and prosperity of the college, as well as to the 
rights of the Dft. Under these circumstances, although I am 
conscious of the delicacy and difficulty of the task, (a task, 
from which I would gladly have been spared), I shall express 
the opinion, which | have deliberately formed upon both the 
questions in the case without hesitation, but at the same time 
with all the diffidence, which the maynitude of the interests 
involved in them, cannot fail to create. For the present I 
shall pass the question, whether the action is maintainable 
against the present Dft. and proceed at once to the main points 
upon the merits. 

And the first point naturally arising upon the discussion is, 
in what light the original charter granted by Massachusetts 
for the establishment of Bowdoin College is to be viewed. — 
Is it the erection of a private corporation for objects of a 
public nature, like other institutions for the general adminis- 
tration of charity ? Or is it in the strict sense of law a public 
corporation, solely for public purposes, and controllable, at will 
by the legislative power, which erected it, or which nas suc- 
ceeded to the like authority? The former is asserted by the 
P’fPs. counsel to be its true predicament; the latter is as 
strenuously contended for on the other side. 

That a college established for the promotion of education, 
and for instruction in virtue and piety, and in the liberal arts 
and sciences, is in some sense a_ public institution or corpora- 
tion cannot well be denied ; for it is for the benefit of the pub- 
lic at large, or at least for all persons, who are suitable objects 
of the bounty ; and this is the popular sense, in which the 
language is commonly used. And in this sense an institution 
founded exclusively by private donors for purposes of general 
charity, such as a hospital for the poor, the sick, the disabled, 
or the insane, may well be called a public institution. But in 
the sense of the law a far more limited, as well as more exact, 
meaning is intended by a public institution or corporation. 
Upon this subject, however, I may well spare myself from any 
elaborate exposition, since it was fully considered in the great 
case of Dartmouth College v. Woodward, (4 Wheaton, R. 
518), from which I will make a quotation, contained in the 
opinion of one of the judges, which it is well known, had the 
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approbation of the court.—‘ Public corporations’ (says the 
opinion) ‘ are generally esteemed such as exist for public politi- 
cal purposes ouly, such as towns, cities, parishes, and counties ; 
and in many respects they are so, alihough they involve some 
private interests. But, strictly speaking, public corporations are 
such only, as are founded by the government for public purpo- 
ses, where the whole intere.ts belong also to the government. 
If, therefore, the foundation be private, though under a charter 
of the government, the corporation is private, however extensive 
the uses may be, to which it is devoted, either by the bounty of 
the founder, the nature and objects of the institution. For 
instance, a bank created by the government for its own use, 
whose stock is exclusively owned by the government, is in the 
strictest sense a public corporation. So is a hospital created, 
and endowed by the government for general charity,’ (meaning, 
as is obvious from the context, a hospital, like the Navy Hospi- 
tal, or the General Marine Hospital established and supported 
by the United States, out of its own funds, and over which it 
retains the entire government.) * But a bank, whose stock is 
owned by private persons, (and it might have been added, 
partly by private persons, and partly by the government,) is a 
private corporation, although it is erected by the government 
and its objects and operations partake of a public nature. ‘The 
same doctrine may be affirmed of insurance, canal, bridge, and 
turnpike companies. _ In all these cases the uses may. ina 
certain sense, be called public ; but the corporations are private, 
as much so, indeed, as if the franchise were vested in a single 
person.’ 

‘ This reasoning applies in its full foree to eleemosynary cor- 
porations. A hospital founded by a private benefactor, is in 
point of law a private corporation, alihough dedicated by its 
charter to general charity. So is a college founded and en- 
dowed in the same manner, although, being for the promotion 
of learning and piety, it may extend its charity to scholars from 
every class of the community, and thus acquire the character of 
a public institution. This is the very universal doctrine of the 
authorities; and cannot be shaken, but by undermining the 
most solid foundations of the common law.’ It is afterwards 
added: ‘The fact, then, that the charity is public, affords no 
proof, that the corporation is also public; and consequently the 
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argument, so far as it is built upon this foundation, falls to the 
ground. If indeed, the argument were correct, it would follow, 
that almost every hospital and college would be a public cor- 
poration, a doctrine irreconcilable with the whole current of 
decisions since the time of Lord Coke.’ And it is further 
stated, that no authority exists in the government to regulate, 
control, or direct a corporation, or its funds, ‘except where the 
corporation is in the strictest sense public ; that is, where tts 
who'e interests and fran hises ave the exclusive property and 
domain of the government itself. ' 

That a college, merely because it receives a charter from 
the government, though founded by private benefactors, is not 
thereby constituted a public corporation, controllable by the 
government, is clear, beyond any reasonable donbt. So the 
law was understood by Lord Holt, in his celebrated judgments 
in Phillips v. Bury (1. d Raym. R.S. S C. 2 T. Rep. 346.) 
Lord Hardwicke in the Attorney General v. Pearse (2 Atk. 
R. 87) said, ‘the charter of the Crown cannot make a charity 
more or less public, but only more permanent, than it would 
otherwise be.’ And the decision of the Supreine Court in 
the case of Dartmouth College v. Woodward is direct to the 
sane purpose. 

Nor does it make any difference, that the fun:'s have been 
generally derived from the bounty of the government itself. 
The government may as well bestow its bounty upon a private 
corporation for charity, as upon a public corporation; and its 
funds once bestowed upon the former become irrevocable, pre- 
cisely in the same manner, and to the same extent, as if they 
had been bestowed upon an individual. The government 
cannot resume a gift once absolutely made to a private person, 
neither can it resume a like gift to a private corporation — It is 
true, that the government may reserve such a power in grant- 
ing a charter, if it chooses so to do; but, then, the power arises 
from the very terms of the grant, and not from any implied 
authority derived from the bounty being for general charity, 
any more than it would from its being for private charity. The 
government may reserve a right to revoke at pleasure, even 
its private gifts; but certainly the Jaw will not imply such a 


1See 4 Wheaton, 668 to 672. 
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right without some positive expression of such an intention. 
Mr. Chancellor Kent has stated the true principles of law on 
this subject, with his usual accuracy and clearness. ‘ An 
eleemosynary corporation (says he) is a private charity, con- 
stituted for the perpetuel distribution of the alms and bounty of 
the founder. In this class are ranked hospitals for the relief of 
poor, sick, and impotent persons, and colleges and academies 
established for the promotion of learning and piety, and endowed 
with property, by public and private donations.’ 

To be sure, where the government is the founder of a col- 
lege, it has certain rights and privi leges attached to it in point 
of law; but in this respect it is not distinguishable from any 
private founder. Every founder of an eleemosynary corpora- 
tion, (that is, the fundator perficiens, or person, who originally 
gives to it its funds and revenues,) and his heirs, have a right to 
Visit, inquire into, and correct all irregularities and abuses, 
which may arise in the course of the administration of its funds, 
unless he has conferred, (as he has a right to do,) the power 
upon some other persons. This power is commonly known by 
the name of the visitatorial power, and it is a necessary inci- 
dent to all eleemosynary corporations; for these corporations 
being composed of indi viduals, subject to human frailties, are 
liable, as well as private persous, to deviate from the end of 
their institution ; and therefore ought to be liable to some super- 
vision and control.? But, what is the nature and extent of. this 
visitatorial power? Is it a power to revoke the gift, to change 
its uses, to divest the rights of the parties entitled to the bounty ? 
Certainly not. It is a mere power to control and arrest abuses, 
and to enforce a due observance of the statutes of the charity. 
Lord Holt, in Phillips v. Bury, (2 T. R. 352) says, the visita- 
torial power ‘is an appointment of law. It ariseth from the 
property, which the founder had in the lands assigned to sup- 
port the charity; and, as he is the author of the charity, the 
law gives him and his heirs a visitatorial power, that is, an 
authority to inspect the accounts, and regulate the behavior of 
the members that partake of the charity ; for it is fit the mem- 
bers that are endowed, and that have the charity bestowed 


*2 Kent Comm. Lect. 23, p. 374, (2d edition.) 
#1 Black Comm. 480. 
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upon them, should not be left to themselves, (for divisicns and 
contests will arise amongst them about the dividend of the 
charity,) but pursue the intent and design of him, that bestowed 
it upon them.’ But the founder may part with bis visitatorial 
power, and vest it in other persons; and when he does so, they 
exclusively succeed to his authority. No technical terms are 
necessary to assign over, or vest the visitatorial power. It is 
sufficient, if from the nature of the duties to be performed by 
particular persons under the charter, it can be inferred, that the 
founder meant to part with it in their favor, and he may divide 
it among various persons, or subject it to any modification or 
contro! by the fundamental statutes of the foundation.' Now, 
itis a general rule in the construction of charters, that if the 
objects of the charity are not incorporated, but certain trustees 
are incorporated to manage the charity, the visitatorial power is 
deemed to belong to such trustees in their corporate capacity. 
And so the law is laid down by Lord Holt in Phillips v. Bury, 
(2 T. R. 352, 353). This visitatorial power is an heredita- 
ment founded in property, and valuable in the intendment of 
law; and where it is vested in trustees, there can be no amo- 
tion of them from their corporate capacity, and no disturbance 
or interference with the just exercise of their authority, unless 
it is reserved by the statutes of the foundation, or charter. But, 
still, as managers of the revenues of the charity, they are not 
beyond control; but are subject to the general superintendence 
of a Court of Chancery, for any abuse of their trust in the 
management of it. 

If with these principles in view, we examine the charter of 
Bowdoin College, we shall find, that it is a private and nota 
public corporation. That it answers the very description of a 
private college, as laid down by Mr. Chief Justice Marshall in 
Dartmouth College v. Woodward (4 Wheaton, R. 640, 641.) 
It ‘is an eleemosynary institution, incorporated for the purpose 
of perpetuating the application of the bounty of the donors to 
the objects of that bounty. Its trustees were originally named 


‘Dartmouth College v. Woodward, 4 Wheaton, 675. Phillips ». Bury, 2 
T. R. 350, 352, 353. 

2Ibid. Green v. Rutherford, I Ves. 472. Attorney General v. Middle- 
ton, 2 Ves. 227. Case of Sutton'’s Hospital, 10 Co. R. 23,31. 2 Kent Comm. 
sect. 23, p. 303, &c. (2d edition.) 
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by the founder, and invested with the power of perpetuating 
themselves. They are not public officers; nor is it a civil 
institution ; but a charity school, or a seminary of education, 
incorporated for the preservation of its property, and the per- 
petual application of that property to the objects of its creation.’ 
The Commonwealth of Massachusetts is its founder, having 
given it its original funds. But it is made capable of receiving, 
and has actually received funds from the bounty of private 
donors. As founder, the Commonwealth of Massachusetts 
would have possessed the visitatorial power, if it bad not en- 
trusted that and all other powers and franchises and rights of 
property of the college to the boards of trustees and over- 
seers established by the charter, and in the manner therein 
stated. As soon as that charter was accepted, and carried into 
operation by the trustees and overseers named in it, they 
acquired a permanent right and title in their offices, which 
could not be devested, except in the manner pointed out in 
that charter. The legislature was bound by the act; they 
could not resume their grant; and they could not touch the 
vested rights, privileges or franchises of the college, except so 
far, as the power was reserved by the [6th section of the act. 
The language of that secticn is certainly very broad ; but it is 
not unlimited. It is there declared, that the legislature ‘may 
grant further powers to, or alter, limit, annul or restrain any of 
the powers by this act vested in the said corporation, as shall 
be gudged neces:ary to promote the best interest of the college.’ 
Whatever it may do then, must be done to promote the best 
interest of the college. It is true, that it is constituted the 
sole judge, what is the best interest of the college; but still it 
cannot do any thing pointedly destructive of that interest. Its 
authority is confined to the enlarging, altering, annuliing or 
restraining of the powers of the corporation. It cannot inter- 
meddle with its property; it cannot extinguish its corporate 
existence ; it cannot resume all its property, and annihilate all 
its powers and franchises. The legislature must leave its 
vitality and property, and enable it still to act as a college. 
It cannot remove the trustees, or overseers, though it may 
abridge, as well as enlarge, their powers. At least, any argu- 
ment, which should attempt to establish a different doctrine, 
must proceed upon the difficult assumption, that a power ‘to 
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promote the best interest of the college’ included a power to 
destroy all its interests, nay its very existence. 

But it is unnecessary to enlarge upon this topic, since the 
present case does not rest upon the effect of this clause of the 
original charter. — The act of separation, which is constitu- 
tionally binding upon the legislature of Maine, gives, as we 
have seen, a complete guaranty to the powers and privileges of 
the president, trustees and overseers, under the charter; so 
that they are incapable of being altered, limited, annulled, or 
restrained, except by judicial process, according to the princi- 
ples of law, unless that act has been modified by the subsequent 
agreement of the legislatures of both States. 

The next inquiry naturally is, whether any such modification 
has been made, as is contemplated by the act of separation. 
If it has, another inquiry will be, what is the true extent of the 
modification actually made and authorized. The resolve of 
the legislature of Massachusetts was passed (as we have seen) 
on the 12th day of June, 1820. After reciting the clause in 
the act of separation above referred to, and the petition of the 
trustees and overseers of Bowdoin College for such a modi- 
fication of that clause, as would enable the legislature of Maine 
to make donations, grants and endowments to the college, it is 
resolved, ‘That the consent and agreement of this Common- 
wealth be, and the same is hereby given to any alteration, OF 
modification of the aforementioned clause or provision in said act 
relating to Bowdoin College, net effecting the rights or interests 
of this Con monwealth, which the president and trustees and 
overseers of the said college, or others, having authority to 
act for said corporation, may make therein with the consent of 
the legislature of said state of Maine; and suclralterations or 
modifications, made as aforesaid, are hereby ratified on the 
part of this Commonwealth.’ Now, whether this resolve is 
exactly in conformity to the petition of the trustees and over- 
seers, and carried into effect their objects, is a point wholly 
unnecessary to be here discussed; for the state of Massachu- 
setts had a right to prescribe such terms as it pleased, and was 
not bound to grant, what was asked, but what it deemed in its 
discretion fit to be granted. We must, then, construe the re- 
solve, as we would any other solemn act of legislation, accord- 
ing to its true intent to be collected from its terms. Now, it is 
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very clear, that Massachusetts was not willing to make an un- 
conditional surrender of all rights and interests under the char- 
ter to the legislature of Maine; for an express exception or 
reservation is made of alterations or modifications ‘ affecting 
the rights of and interests of the Commonwealth’ under the 
clause of the act of separation. The very exception or reser- 
vation supposes, that there are some rights and privileges and 
interests of the Commonwealth, arising under the charter ; for 
otherwise the language of the exception or reservation would 
be useless, if not absurd. Nor is it difficult to perceive, that 
the Commonwealth of Massachusetts had rights and interests, 
which might be affected by certain alterations of the charter. 
In the first place, the Commonwealth was the founder of the 
college, and had given certain lands to be appropriated to the 
uses of the charity. It had a right and interest in having these 
funds perpetually applied to the original objects of the institu- 
tion. As founder, too, it was entitled to the visitatorial power 
over the college ; and having delegated that power to certain 
trustees and overseers in perpetual succession, as its chosen, 
substituted agents and visitors, it had also a right and interest in 
having that power perpetually exercised by the very bodies, 
and by none others, which it had constituted for this purpose. 
Nothing is clearer in point of law, than the right of a founder 
to have his visitatorial power exclusively exercised by the very. 
functionaries in whom he has vested it. It is the very substra- 
tui of his donation. 

This is not all. The founder has a right to have the statutes 
of his foundation, as to the powers of the trustees, strictly ad- 
hered to, unless so far as he has consented to any alteration of 
them. But an authority to alter or modify those powers can 
never be fairly construed into an authority to take them from 
his trustees and confer the same power on other persons. My 
view of this resolve, therefore, is, that it authorizes no altera- 
tions or modifications of the college charter, which shall divert 
the funds of the founder from their original objects, or shall 


vest. the visitatorial power in any other bodies, or persons, than 
the trustees and overseers marked out in the original charter; 
and a forti rt that it does not justify the transfer of these 
powers from the trustees to any other persons not in privity 
with them. It does not authorize the legislature of Maine to 
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assume to itself the powers of the trustees, or overseers, or 
of either of them, or to appoint new trustees or overseers 5 
for that would affect the rights and interests of the founder, who 
had a right to select his own administrators of his own bounty 
in perpetuity. I do not say, that the legislature of Maine 
might not have authorized an increase of the number of both 
boards, leaving the appointment to he made by the existing 
boards; for that would still leave the funds to be administered 
by agents selected by the proper visitors of the founder. Upon 
that point I give no opinion. What Ido mean to say is, that 
the legislature of Maine was not authorized by this resolve of 
Massachusetts to affect the rights and interests of the latter 
state by making appointments of trustees and overseers of the 
charity through its own agency, and independent of the agency 
of the charter trustees and overseers. Massachusetts has no 
where therein given any assent to such an alteration or modifica- 
tion of the charter of the college. 

« But this is notall. The language of the resolve is, that 
Massachusetts assents and agrees to any alteration and modifi- 
cation, ‘which the president and trustees and overseers of 
said college may make therein with the consent and agreement 
of the legislature of said state of Maine; and such alterations 
or modifications made as aforesat!, are her: by ratified on the part 
of this Commonwealth.’ Now, I confess, that I think there is 
great force in the argument, that this resolve had in view cer- 
tain alterations and modifications, then to be made, uno flatu, 
and not any subsequent alterations and modifications, which 
might from time to time, and in all future times and ages be 
made in the charter. It is scarcely conceivable, that Massa- 
chusetts should use terms of ratification tn presenti, as epplica- 
ble to all such possible alterations in all future times. That 
was not necessary to accomplish the objects of the petitioners, 
A single alteration or modification, which should confer upon 
the legislature of Maine the authority required by the constitu- 
tion to authorize any donation, grant or endowment of that legis- 
lature to the college, would have been sufficient, without any 
general and sweeping authority for unlimited changes. But, be 
this as it may, it is very clear, that Massachusetts has not as- 
sented or agreed to any alterations or modifications, which the 
legislature of Maine might in virtue of its sole authority make, 
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but to such only, as the president and trustees and overseers 
of the college may make with the consent and agreement of the 
legislature of Maine. ‘The alterations and modifications are, 
then, to be made by the boards of the college, or by their 
agents, with the consent of the legislature, and not by the legis- 
lature without their consent. In short, the alterations or modi- 
fications are to originate with the boards, and to be made by 
them ; but they are inoperative, unless ratified by the legisla- 
ture. If, therefore, the legislature of Maine has undertaken 
to make laws altering or modifying the charter of the college 
without making the validity of such laws dependent upon the 
adoption of the boards before or after their passage, | have no 
hesitation in saying, that such laws have never been assented to 
by Massachusetts, and are, consequently, unconstitutional and 
void. 

But let us see, whether the legislature of Maine has adopted 
this resolve of Massachusetts; for there must be a concurrence 
of the legislatures of both States ad idem, to repeal or modify 
the clause in the act of separation. It is very certain, that the 
legislature of Maine has passed no correspondent resolve or 
act, w (otidem ve: bis, nor has it in terms assented or agreed to 
the resolve of Massachusetts. How, then, can the resolve have 
any operation? The act of separation declares, that the funda- 
mental articles, the terms and conditions of the separation, shall 
be, tpso facto, incorporated into the constitution of Maine, 
‘subject, however, to be modified or annulled by the agreement 
of the legislaiures of both the said States. To constitute 
such an agreement, both parties must assent to the same thing. 
The whole proposition must be adopted or nothing. From the 
very nature and force of the term, an agreement can be but one 
thing ; and in that one thing, both parties must concur. If the 
Massachusetts and Maine bave not agreed to the same identical 
thing, the casus federis has not arisen. Indeed, | am inclined 
to go much further. Ido exceedingly doubt, if any modification 
or amendment can be made in any of these fundamental articles, 
without the specific modification or amendinent being drawn 
out, and expressly assented to by both States. I do not think, 
consistently with the letter, or spirit of the qualifying or enact- 
ing clause, that the legislature of either State can delegate to 
other persons, its authority to assent to, or frame any such agree- 
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ment. It cannot agree, ab ante, to any modifications or amend- 
ments, which third persons may make ; it must agree to some 
specific proposition, purporting to be its own final act in the 
premises. 

But, it is argued, that the act of Maine of the 16th March, 
1820, (which was passed four days after the Massachusetts re- 
solve,) contains a virtual assent to that resolve, and that there- 
fore there has been a suflicient compliance with the requisites of 
the articles of separation. Let us see, then, what the purport 
of that act is. It is entitled ‘an act to modify, and limit the 
terms and conditions of the act of separation relative to Bowdoin 
College, and encourage literature, and the arts and sciences 3’ 
and it enacts ‘that provided the legislature of Massachusetts 
shall agree thereto, the president and trustees and the over- 
seers of Bowdoin College having already assented thereto, the 
terms and conditions mentioned in the act of the Commonwealth 
of Massachusetts, passed on 19th of June, A. D. 1819, entitled, 
&c. be and the same hereby are so far modified, limited or 
annulled, as that the president and trustees and the overseers 
shall have, hold, and enjoy thetr powers and privileges in all re- 
spects, subject however to be altered, limited, restrained, or ex- 
tended by the legislature of the State of Maine, as shall by 
the said legislature be judged necessary to promote the best 
interests of said institution.’ Now, it seems to me, that this 
act is precisely in the form contemp'ated by the act of separa- 
tion, in order to justify a modification of the charter. It presents 
a specific alteration for the consideration and agreement of Mas- 
sachusetts ; and thus affords a very strong confirmation of the 
view, which has been already taken of this point by the court. 
The act is to take effect, and the modification is to be incor- 
porated into the charter, provided the legislature of the Com- 
monwealth of Massachusetts sha/l agree thereto, that is, to the 
specific modification proposed in the act. Now, it is certain, 
that the act of Maine, or the specific modification of the charter 
therein proposed, has never been agreed to by the legislature 
of Massachusetts. The act has never, as far as any of us know, 
been laid before the legislature of Massachusetts, either for 
consideration or for confirmation. ‘The act does not look to 
any antecedent resolve of Massachusetts, and dispense with 
any further assent, but it expressly looks to some future act or 

VOL, X.—NO. XX. 35 
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assent of Massachusetts. The language is, provided the legis- 
lature shall agree thereto; not has agreed thereto. Nor is this 
a mere matter of form. It is in my judgment matter of sub- 
stance, and was so rightly understood by the legislature of 
Maine, as indispensable to the constitutional efficacy of the act 
of 1820. In no just sense can this act be construed to be an 
adoption of the Massachusetts Resolve. The terms are not 
the same ; the objects are not the same; the limitations are not 
the same.—Massachusetts signifies her assent to any alteration 
or modification ‘not affecting the rights or interests of this 
Commonwealth.’ No such qualification or limitation is to be 
found engrafted on the act of Maine. The latter saves no right, 
and no interests of Massachusetts. Massachusetts signifies her 
assent to any alteration, &c. which the president, trustees, and 
overseers, &c. may make in the charter, with the consent and 
agreement of the legislature of Maine. The act of the latter 
assents to no such general authority, but confines itself to a 
single proposition, and that conceived almost in the very terms 
of the 8th article of the Constitution of the State. It is im- 
possible, therefore, in an exact and legal sense to assert, that 
the resolve of Massachusetts, and the act of Maine speaks ad 
idem. ‘The proposition of neither legislature has been specific- 
ally acted upon by the other. ‘There has been a miscarriage of 
the parties, unintentional, in all probability, but not in my judg- 
ment, the Jess fatal on that account. | 

But although I am clear in this opinion, it is not my intention 
to rest the present case upon this ground alone, though it seems 
to be impregnable. There is another point of view, in which 
the constitutional doctrine is equally clear, and equally fatal. 

Let it be conceded, that the act of Maine of the 16th of 
June, 1830, is constitutional, and has become incorporated into 
the charter of the college, and there yet remains a very im- 
portant inquiry ; what is the true extent of the authority of the 
legislature conferred by that act over the college ?>—The words 
are, that ‘the president and trustees and the overseers of 
Bowdoin College shall have, hold and enjoy their powers and 
privileges in all respects, subject, however, to be altered, limited, 
restrained, or extended by the legislature, &c. as shall, &c. be 
judged necessary to promote the best interests of said institu- 
tion.” In the first place, it is clear, that this language can in no 
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reasonable, indeed, | may say, by no possible interpretation be 
construed to include an authority to annul the charter, or the 
corporation created by it, or the institution itself. The word 
‘annul’ is not in it, as it was in the 16th section of the original 
charter of 1794; but the other words of that section are re- 
tained, except that the word ‘extend’ is substituted for the 
word ‘grant.’ This alone would furnish an almost irresistible 
arguinent, that the authority to annul was intended to be with- 
held from the legislature. But the words of the section in 
their actual connexion exclude any authority to annul the charter. 
It would be utterly repugnant to all common sense to say, that 
an annihilation of the college would be an act to promote its 
‘best interests.’ But the authority is limited in other respects. 
It is not an authority to alter, limit, restrain, or extend the char- 
ter generally, but only to alter, limit, restrain, or extend the 
powers and privi'eges conferred by the charter on the president, 
trustees, and overseers, as may be judged necessary to pro- 
mote the best interests of the institution. The act, then, does 
not authorize the creation of new boards, in whom the cor- 
porate powers and privileges may be vested, nor any transfer 
whatsoever to other persons of the powers and privileges of the 
old boards. |The powers and privileges of the existing boards 
may be extended or restrained, limited, or altered; but they 
cannot be transferred over to other persons; for that would be 
an act of a very different character. Whatever powers and 
privileges are allowed by the legislature, to be exercised for 
the promotion of the best interests of the institution, are to be 
exercised by the charter boards. No authority is conferred 
upon the legislature to add new members to the boards, by its 
own nomination, or by that of the governor and council of the 
State. That would be an extension, not of the powers and 
privileges of the boards, but of the legislative action over them, 
If the legislature could add one new member of its own choice 
or appointment, and not of the choice or appointment of the 
charter boards, it could add any number whatsoever, five, or 
fifty, or one hundred. It could annihilate the powers and privi- 
leges of the charter boards, under the pretence of alteration or 
extension. It would hardly be contended, that the legislature 
possesses a right to substitute itself in the management of the 
college and its interests, for the charter boards; and if not, 
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how can it confer such an authority upon other persons >—The 
president, trustees, and overseers are to ‘hold and enjoy their 
powers and privileges in all respects, subject, &c. &c.’ But 
how can they hold or enjoy any such powers or privileges, if 
they are liable to be transferred to any other persons, and taken 
from themselves? If such had been the intent of the parties, 
other language would have been used; the charter, the college, 
and the boards would have been made subject to the pleasure 
of the legislature ; the power to annul and transfer the powers 
and privileges would have found its way into the act in a clear 
and determined manner. I agree, that the legislature might 
authorize an enlargement of the boards, by the appointment of 
new members to be nominated by the boards; for it would be 
but an enlargement of the powers and privileges of the existing 
boards. But it is morally impossible, as I think, to engraft 
upon the terms of the act an authority in the legislature to make 
of itself, new boards, or to change the whole organization of 
the old boards by the addition of members, not chosen by those 
boards. I am not prepared, therefore, to admit that the act of 
the 19th of March, 1821, enlarging the boards, or the act of 
the 27th Feb. 1826, make the governor, ex officio, a member 
of the board of trustees, can be maintained as constitutional 
exercises of authority. I do not say, that the proceedings of the 
boards, as actually constituted, since the passage of those acts 
are void. That isa very different question, turning upon very 
different considerations. ‘There is a marked distinction in the 
law, which allows the acts of many officers de facto to be good, 
although they may not be officers de jure, or regularly elected. 
The present case is quite enough loaded with difficulties for the 
court not to desire to plunge into that point, although from the 
strong desire expressed, and the discussions pressed at the bar 
for an opinion upon this point, it has not been very easy wholly 
to avoid it. 

Let us see, then, how far the act of the 31st of March, 1831, 
is affected by any of those considerations. It is in its terms an 
act of positive and direct legislation. It legislates the existing 
presidents of Bowdoin and Waterville Colleges (the only col- 
leges in the State) out of office from and after the next annual 
commencement of the colleges. It is a direct exercise of the 
power of amotion from office by the legislature itself. That 
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very power was expressly and exclusively conferred upon the 
college boards by the original charter. Massachusetts has never 
consented that it should be taken away from those boards, and 
be exercised by the legislature of Maine; for it is an alteration 
or modification ‘ affecting the rights and interests of that Com- 
monwealth’ in regard to those very boards. The act of Maine 
of June, 1820, has not conferred this power on the legislature ; 
for that act authorizes no transfer of any of the powers of the 
boards to the legislature, or to any other persons. It would 
have been quite a different question, if the legislature had un- 
derteken merely to alter the term of office of the future presi- 
dents chosen by the boards, with a grant of power to remove 
such future presidents at the pleasure of the boards. The 
wisdom of such a provision might be more than doubtful. The 
authority to make it, might perhaps be more clear. 

But it is said, that the boards have assented to the act, and 
have adopted it ; and it has therefore, become binding upon the 
college. I think, that the argument is not correct. The 
boards have not adopted it; they have merely ‘acquisced’ in 
it, a phrase evidently chosen, ex industria, by the boards, as 
expressive of mere submission to the legislative will, and not 
of approbation; a course, which might naturally be adopted to 
avoid a direct collision with the legislature, and as a respectful 
appeal for a future revision of the act by the legislature itself. 
But if the acquiescence of the boards could be construed into 
an approval of the act (as, I think, it ought not to be,) still, that 
approval cannot give effect to an unconstitutional act. The 
legislature and the boards are not the only parties in interest 
upon such constitutional questions. The people have a deep 
and vested interest in maintaining all the constitutional limitations 
upon the exercise of legislative powers, and no private arrange- 
ments between such parties can supersede them. 

Independent, however, of this general ground, there is another 
of great weight and importance; and that is, that President 
Allen was in office under a lawful contract made with the boards, 
by which contract he was to hold that office during good behav- 
ior with a fixed salary, and certain fees annexed thereto. This 
was a contract for a valuable consideration, the obligation of 
which could not consistently with the constitution of the United 
States be impared by the State legislature. The act of 1831, 
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directly impairs the obligations of that contract. It, ipso facto, 
takes away from President Allen the tenure, by which he held 
his office; and removes him from it. Now, it was as little 
competent for the legilatureto exercise this authority, as it was 
for the boards of the college. The president, holding his office 
during good behavior, could not be removed from office except 
for gross misbehavior, and then only by the boards in the 
manner pointed out in the orginal charter. It is no answer to 
say, that the president personally assented to the proposition to 
clothe the legislature with an authority of this sort, in futuro. 
However indefensible any act might be on his-part, by which 
he should surrender for all his successors the tenure of office 
during good behavior, which he should yet retain for himsel!, 
(a design which | am very far from imputing to him 3) still the 
act of June, 1820, could in no legal sense be construed to ap- 
ply to past contracts. It could operate only in relation to powers 
to be exercised by the boards, in futuro. And, at all events, 
he has not assented to the act of 1831; and has resisted it, as 
in his opinion oppressive, vindictive, and unconstitutional. 

In every view, therefore, in which I have been able to con- 
template this subject, it seems to me that the act of 1831 is un- 
constitutional, and void, so far as it seeks to remove President 
Allen from office. ‘The legislature could not constitutionally 
deprive him of his office, or of his right to the salary and per- 
quisites annexed thereto. 

The other question in the case is of minor importance to the 
parties ; but still in a legal point of view it is entitled to grave 
consideration. From what has been already stated President 
Allen is de jure in office ; and as there is no pretence to say, 
that he has not always been ready to perform the duties of his 
office, he is entitled to recover against the corporation the 
entire emoluments annexed by his contract to the office at the 
time when he accepted it, or which have since been annexed 
to it. — But the present suit is not brought against the corpora- 
tion. It is against the treasurer of the corporation personally, 
as having received money for the use of the P’ff. To justify 
a recovery then, it must be clearly made out, that there is in his 
hands money, which has been specifically appropriated to, and 
belongs to the P’ff., as president of the college. As to this 
part of the case, there may arise a distinction between the sala- 
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ry and the fees of office. Since the college commencement in 
1831, no money has come into the hands of the treasurer, which 
by any orderof the board has been specifically directed to be paid 
to the presidentof the college, eo nomine, or tothe P’ff. Before 
that period the salary was payable quarterly, and was according- 
ly paid by the treasurer, under the general vote of the board, 
already stated. It was a duty incumbent upon him so to do, 
in order to carry that vote into effect ; and if funds existed in 
his hands sufficient for the purpose, there was an implied ap- 
propriation of those funds for that purpose. But the acquies- 
cence of the boards at that period in the act of the legislature 
of 183], and their information to the P’ff. of that acquiescence, 
and their proceeding to elect a new president, (though ineffect- 
ual) amounts, as | think, to an implied revocation of the au- 
thority to pay over any future salary to the P’ff. as president. 
They treated him, as no longer in office, and had a right to 
take from their treasurer (who is but their agent) the authority 
to pay tothe P’ff. any further salary, and to assume upon them- 
selves all the consequences of a breach of their contract. But 
as to the fees for academical and medical degrees, the posture 
of the case is somewhat different. It is true, that the act of 
1631, in the second section declares that the fees paid for de- 
grees, sliall thereafter be paid into the treasury for the use of 
the college. But so far as regarded the P’ff., who by his con- 
tract, and the by-laws, was entitled to those fees the act was in- 
operative. Besides: —The boards have never acquiesced de 
facto in this part of the act. On the contrary, in Sept. 1832, 
there was an express refusal to change the former by-laws by 
which ‘ candidates for either degree shall pay five dollars each, to 
the treasurer for the use of the president ;’ so that those by-laws 
at least so far as the P’ff. is concerned, remain unrepealed ; and 
the fees received by the treasurer for such degrees, have been 
expressly received by him for the use of the president. They 
are strictly money had, and received for his use; and as the 
PI’ff. still continues de jure president, he is entitled to them, un- 
less there is some stubborn rule of Jaw, which stands in his way. 

It is a very clearly established principle of law, that if one 
man receive money, which ought to be paid to another, or be- 
longs to him, this action for money had and received will lie in 
favor of the party, to who of right the money belongs. So it 
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is laid down by Lord Chief Justice Willes, in Scott v. Surman, 
(Willes R. 400) * and the doctrine has ever since been ad- 
hered to. Nor is there any difficulty in maintaining such a suit, 
simply because it involves a trial of the title to office, if the 
party has once been in possession. Upon this point nothing 
more necessary than to refer to Arris v. Stukely, (2 Mod. R. 
260) and Boyter v. Dodsworth, (6 Term Rep. 681.)* It 
seems to me, therefore, that as to the fees actually received for 
degrees by the treasurer for the president, the suit is main- 
tainable, and, as to the salary, not. 

I have now finished all that is necessary to be said for the 
decision of this court. But I cannot dismiss it without ex- 
pressing my regret, that it has ever come before the court, and 
that I have been deprived of the assistance of my learned broth- 
er, the district judge, in deciding it. If th’s court were per- 
mitted to have any choice as to the causes, which should come 
before it, this is one of the last which it would desire to enter- 
tain. But no choice is left. This court is bound to a single 
duty, and that is, to decide the causes brought before it accord- 
ing to law, leaving the consequences to fall as they may. 

It is impossible in any aspect of the case not to feel, that the 
decision is full of embarrassment. On the one hand the im- 
portance of the vested rights and franchises of the literary in- 
stitutions have not been exaggerated ; and on the other hand the 
extreme difficulty of successfully conducting any literary institu- 
tion without the patronage and cordial! support of the government, 
and under a head, who may (however undeservedly) not enjoy 
its highest confidence. But these are considerations, proper to 
be weighed by others, who possess a discretion and a voice in 
a fit adjustment of controversies of this sort. To the court is 
left the humbler, but unenviable task of pronouncing a judgment, 
such as a just reverence for the Jaw, and a conscientious dis- 
charge of its duty imposed upon it. 


See also Wood ward v. Freeman’s R. 429. Mayorof London v. Gorey, 
Freeman’s R. 433. Howard v. Wood, Freeman's R. 474, and note of Mr. 
Smirke. 

2 Green v. Hewett Peake, N. P.R.182. Rains v. Commissioners of 
Canterbury, 7 Mod. 147. Powell». Milbank, 1 Term R. 399, note. Sadler 
e. Evans, 4 Burr R. 1984. Drew v Fletcher, 1 B & Cres. R. 283. Light- 
ley v. Clouston. 1 Taunt. R. 115, per Heath J. Hall v. Marston, 17 Mass. 
R 575. Hearsey v. Pruyn, 7 John. R. 179, 182. 
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The verdict taken for the Dft. must, pursuant to the agree- 
ment of the parties, be set aside, and a verdict entered for the 
P’ff., for such a sum, as shall be ascertained by an auditor to 
be appointed by the court, as due to him for the fees for degees 
received by the Dit. for the use of the president. 


ART. XII.—SALE OF MINOR’S REAL ESTATE. 
Fayette Circuit Court. 
ag be eon at Sidney Bedford by 2 On Petition. 
us Guardian. 5 

[It seems that the question has been heretofore agitated in 
Kentucky, whether the legislature can constitutionally author- 
ize the sale of the real estate of a minor. This question has 
been very fully discussed by Judge Hickey in the following 
case on a partition for such sale in the Circuit Court for Fay- 
ette County, in that State. We do not perceive why the 
same constitutional question might not be raised in other 
States on as good ground as in Kentucky. It seems to us that 
the constitutional objection is conclusively answered by the 
judge in this opinion, as far as the constitution of Kentucky is 
concerned, and much of the reasoning will apply with equal 
force in other States. ‘The opinion was originally published in 

the ‘Spirit of Washington.’] 


Two questions have been presented for the consideration of the 
court in the discussion of this case. 

Ist. The constitutionality of the act of Assembly vesting ju- 
risdiction in the Circuit Courts to authorise the sale of the real 
estate of infants in certain cases, approved, February 3, 1813, 
2 Dig. 665. 

2nd. The expediency of the exercise of that jurisdiction in 
this case. 

It is contended, in opposition to the petition, (by counsel per- 
mitted to appear in the case as amici curi@, on motion of the 
paternal uncle of the infant) that the act of Assembly above 
cited, is unconstitutional, and consequently void ; because it is 
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an axiom of our government ‘that all power is inherent in the 
people ’—consequently, that no power can be exercised by 
any department of the government, that is not mediately or im- 
mediately, derived from the people —that the people have de- 
legated no power but by the constitution — and that in decid- 
ing what power they have therein delegated, the ends for which 
the government was instituted must be kept in view, and all the 
powers given considered as means to lead to those ends— that 
that the end of the constitution is to secure to the citizens of 
the State the enjoyment of the right of life, liberty and prop- 
erty, and of pursuing happiness. It is further contended, that 
to attain this end of the government, its powers were divided 
into three distinct departments, and each of them confided to a 
distinct body of magistracy, the executive to one, the legisla- 
tive to another, and the judicial to another—and that the 
powers of government so divided are distinct from and more lim- 
ited than the powers of the people or of the state which established 
the government ; and that the legislative power delegated in 
the constitution is a power to prescribe a rule of civil conduct, 
that a law to sell a person’s property for his benefit, without his 
consent, is not a rule of civil conduct, but rather a decree or 
edict ; but if it be within the meaning of the phrase ‘ legisla- 
tive power,’ yet it is not a legislative power of this Common- 
wealth, because such an act is not calculated to secure to the 
citizens of the Commonwealth the enjoyment of their right of 
life, liberty and property ; on the contrary, to render the right 
of property insecure. 

This is the substance of the argument advanced by the coun- 
sel who opposed the petition on this ground. 

In two cases the Court of Appeals of Kentucky have alluded 
to, and partially discussed this question, without giving any 
positive opinion upon it. In the case of Kibby rv. Chitwood’s 
Adm’r. 4th Monroe, 91, which involved the constitutionality of 
a private statute authorizing Chitwood’s Adm’r. to sell certain 
real estate descended to his infant heirs, the Court of Appeals 
say: 

‘The power of directing the sale of real estate of infants 
descended to, or even devised to them, from their ancestor, or 
by their testator, has been frequently exercised by the legisla- 
ture of Kentucky, as will be evinced by an inspection of numer- 
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ous private acts in our code. The exercise of such power 
has been, at least in one instance, resisted by the executive 
department, but has not been hitherto a subject of minute in- 
vestigation in the judicial department. Indeed these acts are 
so various in their natures, and different in their circumstances 
and objects, that no one general constitutional provision could 
perhaps embrace the whole, and many must rest on their par- 
ticular circumstances, and be opposed by different constitutional 
provisions. In the legislative department they have not been 
adopted without opposition arising from constitutional objections, 
and it is perhaps a matter of regret that so many have passed 
that body.’ 

‘One great objection to them seems to be that the power of 
infants over their real estate is denied to them by the general 
laws of the land and while their own volition is thus restrained 
and their hands tied, these special laws dispose of their estate 
without their concurrence, and without permitting them to be 
consulted, and whether the legisiature can dispose of their real 
estate, or take it from them by laws which operate like the re- 
vocation of a grant, consistently with every constitutional pro- 
vision, is a question of much importance.’ 

The Court of Appeals then proceed to sustain the constitu- 
tionality of the act, on the ground that Chitwood died indebted, 
and that the sale was directed to be made for the purpose of 
paying his debts. The opinion then proceeds with the follow- 
ing remarks :— 

In coming to this conclusion, we wish to be understood, that 
we exclude any inference favorable to the legislative disposition 
of real estate for any purpose other than an appropriation of 
it to debts. Other cases must be left unprejudiced till a pro- 
per case occurs. We are aware that one objection, which 
presents a question of acknowledged difficulty, presents itself 
against legislative transfers of estates, without the consent of the 
owner, and that is, is such a proceeding within the scope of le- 
gislative authority, or is it a power belonging to other depart- 
ments of the government, or to individuals themselves, and not 
granted by our compacts to either department. ‘This we leave 
also till a proper case occurs for its discussion, as we have seen 
that the power of subjecting estates to debts is within the com- 
pact, and already conceded to legislative authority.’ 
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The case of Shehan’s heirs v. Barnett’s heirs, 6th Monroe, 
592, involved the same question, and was decided in the same 
way, for the same reason. In the latter case, the Court of Ap- 
peals say : — 

‘ This is not the first, nor can we expect it to be the last 
case of judicial controversy arising out of legislative disposition 
of the real estate of infant heirs. Private acts of this character 
are numerous, and in a series of years, many estates will be af- 
fected by them, and as many judicial controversies may arise 
out of them, and whether some of the different classes of them 
may not turn out to be constitutional violations, may become a 
serious question in this community. ‘The act now under con- 
sideration belongs to the class which have appropriated the es- 
tate to the payment of debts.’ 

‘We are still disposed to confine this decision exclusively to 
one class of cases, to wit: to the suljecting lands to debts by 
special act, which before were subject to the same debts by the 
general laws of the land, without affecting materially the rights 
of the parties ; and we would not be understood as giving our 
sanction to other appropriations of the real estates of minors 
for other purposes. It will be time enough to decide upon 
other classes when they occur.’ 

These repeated and solemn intimations of the Court of Ap- 
peals give great additional weight to the constitutional objections 
which have been urged in this case. The Court of Appeals 
certainly seem inclined against the constitutionality of the act 
under consideration ; for all their reasoning applies with equal 
force against it. But as they have not settled the question, it 
becomes the duty of this court to decide it according to its in- 
trinsic merit, without the aid of authority. 

I am inclined to concur in the opinion that the two acts of 
assembly referred to and sustained in the cases 4th and 6th 
Monroe, which have been cited, were constitutional. The 
only doubt I have is, whether those acts were not an exercise 
of judicial, and not of legislative power. They prescribed no 
general rule to the community, but the legislature took juris- 
diction of the particular cases, ascertained the facts appertaining 
to them, decided upon their merits, prescribed a rule in each 
case, without the intervention of the judiciary, and without all 
the parties interested (to wit: the creditors) being before them. 
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These are features of the acts which look a little unconstitu- 
tional. Nevertheless, | would not be understood as giving an 
opinion that those acts were unconstitutional. 

But this doubt being waived, my concurrence with the Court 
of Appeals is not for the reason which they give. Those acts, 
it seems to me, were constitutional, not because the heirs of 
Chitwood and of Barnett were indebted at the time, but be- 
cause they were infants, and the sovereign power of every 
State is charged with the guardianship of the persons and es- 
tates of infants, and of all others within its jurisdiction, who by 
law, labor under civil disabilities. 

The legislature have not the power, as is supposed, to pass 
a law for the sale of a man’s property, because he is indebted 
They have the power to subject the lands of debtors to sale 
for the satisfaction ofthe judgments and decrees of the judicial 
tribunals. But they have not the power, by statute, to direct 
that the land, or any estate of any man, shall be sold for the 
satisfaction of any debt which they may be informed or believe 
he owes. ‘The creditor must appeal to the proper judicial tri- 
bunal, and there establish his claim, and after he has obtained 
a judgment or decree, the law then prescribes what estate is 
liable for the satisfaction of such judgment or decree. Whether 
a man be indebted or not depends upon his contracts, and upon 
his observance or violation of them, and is a subject of judicial 
and not of legislative investigation. The parties, creditor and 
debtor, must be before the proper tribunal —there must be, in 
technical language, the actor, reus, etyudex. ‘The judgment of 
the tribunal must determine conclusively between the parties 
the arnount of the debt, before there can be a sale for its satis- 
faction. 

It was competent for the legislature to authorize the sale of the 
land of Chitwood’s heirs, and of Barnett’s heirs, not, as I hum- 
bly conceive, because they were indebted, but because they were 
infants, and were incapable of acting for themselves, and dis- 
posing of their property for the discharge of their debts. The 
circumstance that they were indebted, might be used as a per- 
suasive argument to induce the legislature to confer the author- 
ity to sell, and to satisfy them of the absolute necessity, or 
evident advantage of the sale. But if this motive of the legis- 
lature should afterwards turn out to be unfounded in fact, and 
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it should appear that they were deceived in relation to the in- 
debtedness of the heirs, still the acts of assembly would be 
constitutional, and the proceedings under them valid. Other- 
wise there would be no security in any purchase made under 
such an act of assembly ; and the constitutionality of an act 
of assembly would depend, not upon the power of the legisla- 
ture over the subject, but on the truth or falsehood of the col- 
lateral suggestions made to the members of the legislature to 
prompt them to act. ‘Twenty years after the sale, the heir 
might dispute his indebtedness, and defeat all the proceedings 
under the statute, without a possibility of avoiding this incon- 
venience and uncertainty, on the part of the purchaser. 

The condition of infancy is not one of hardship, but of favor 
and privilege. It is the first stage in the journey of life. The 
infant cannot be said to be deprived of any of his rights by the 
salutary restraints which the law imposes upon him. All his 
rights as a freeman do not accrue to him during his minority. 
St. Paul says: — Quanto tempore heres parvulus est, nihil 
differt a servo cum sit Dominus omnium; sed sub tutoribus et 
actoribus est. Epist. Pauli. ad Gal. Chap. 4, V. 1, &e. 
According to the general law, some of the rights of an infant 
are exercised for him by his guardian, and some are in abey- 
ance until by the laws of his nature he becomes capable of 
exercising them. But there is no constitutional nor natural 
necessity that any of the rights of property of a man should be 
tn abeyance during his minority. In a state of civil society, 
this is a matter of legislative discretion and expediency ; aud 
in a state of nature the natural guardian has the same power. 

Many estates are held in Kentucky under sales made in 
pursuance to the provisions of the act of the 3rd Feb. 1813, 
and the subject is now rendered highly interesting and disqui- 
eting to society by the doubts and opinions which emanate from 
such high and respectable quarters. One Circuit Judge (the 
learned counsel in this case) refused to exercise the power in 
any case, during his whole administration, on the ground of the 
unconstitutionality of the act, and it is said that the opinion of 
one, at least of the present judges of the Court of Appeals is 
known to be against its constitutionality. 

It is not only an axiom of our government as it has been 
urged, but it is also an elementary principle of ethics, that all 
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power is inherent in the people, and that civil authority or the 
powers of government, can only be lawfully derived from them. 
If the legislature were not impowered by the constitution to 
pass the act referred to, it is certainly null and void, because 
the legislature should act in obedience to and by virtue of the 
organic law of the State, which brought the government into 
existence. Non est major defectus, quam defectus potestatis. 
The legislative powers of this Commonwealth are vested by 
the constitution in the General Assembly. ‘The inquiry arises, 
what are the legislative powers of the Commonwealth? If there 
were no limitations nor restrictions, in the constitution of the 
State, nor of the Union, to the exercise of these powers, the 
General Assembly would possess all the legislative powers of 
the people, by whom the grant was made, and upon the subject 
of government would be omnipotent, restrained only by their 
own will, and by the moral obligation of the eternal principles 
of justice. ‘To ascertain, therefore, whether the statute under 
consideration be constitutional or not, it is necessary to inquire, 
Ist, whether it is an exercise of legislative power, and 2nd, 
whether such an exercise of legislative power is prohibited by 
any limitation, or by any principle of the constitution. 

If it were an act of congress, the inquiry would be different. 
The congress of the United States possess no legislative powers, 
except those which are expressly delegated to them. Their 
powers are defined and enumerated in the constitution. But 
the General Assembly of this Commonwealth possesses all the 
legislative powers of government, which they are not prohibited 
or restrained from exercising, either by the constitution of the 
State, or of the United States. 

The legislative powers meant are undoubtedly those which 
conduce to the purposes and ends of government. 

Ist. Is the act in question an exercise of legislative power? 
The legislative power is that which makes the law. Law is a 
rule of civil conduct. Surely this act prescribes a rule of civil 
conduct. ‘The case admits of no controversy on this point. 

2nd. Does this act violate any limitation of power, or any 
principle in the constitution? It has been correctly stated to 
be a principle of the constitution, that the object of the govern- 
ment is, to secure the enjoyment of the right of life, liberty and 
property. This is the corner stone of the constitution. It is 
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thought by the learned counsel who opposes this petition, that 
it is inconsistent with this fundamental principle for the legis- 
lature to authorize the guardian of an infant, with the appro- 
bation and under the direction of a Court of Equity, to sell his 
real estate for his benefit. 

The right of property may be said to be threefold —the 
right to hold, to use, and to dispose of it. The right of sale is 
as essential a right of property as the right of use, and a legis- 
lative act prohibiting a man from selling his property would be 
as unconstitutional, as that which would deprive him of the 
right to cultivate his farm, or to reap his crop. ‘They would 
both deprive him of the enjoyment of the right of property. 
A right of property may exist lawfully in an infant, an idiot, 
a lunatic, or a feme covert. There is a distinction between a 
right of property, and a capacity or legal discretion to exercise 
it, which persons laboring under various disabilities do not 
possess. 

It is said that this act, so far from securing to infants the 
enjoyment of their right of property, authorizes the court to 
deprive them of their property, without their consent. 

If the legislature may not authorize a sale of the real estate 
of infants for their benefit, how can they authorize the use and 
control of it by their guardian? ‘The consent of the infant is 
as much wanting in the one case as the other, and the right of 
use is as perfect a right of property as the right to sell. 

In supplying the capacity and discretion, which infants, and 
others laboring under like disabilities want, by the intervention 
of their guardians, and of the chancellors, within whose juris- 
diction they reside, it is not perceived how the legislature can 
deprive them of the enjoyment of their right of property. They 
are not capable of exercising this right themselves, and so far 
their enjoyment of the right of property is suspended by law. 
This statute interposes in their behalf, and enables them more 
fully to enjoy and exercise their right of property, for their 
own use and benefit, by means of a guardian and the court. 
So far from impairing, it would seem that this act renders more 
perfect the dominion over property, which the constitution was 
designed to secure to individuals. 

It cannot, with propriety of speech, be said, that the sale or 
exchange of an infant’s property, for a fair equivalent, secured 
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to him, and beneficial to him, deprives him of any right of 
property, recognized by the constitution, or by the primary 
law of nature. The same may be said of the property of a 
lunatic. : 

Property was instituted in society for the nurture, comfort, 
convenience, education and happiness of man. The eternal 
fitness of things, as well as the paramount good of society, re- 
quires that the property of an infant shall be used and applied 
to these purposes in relation to himself, and surely there is no 
principle, either of reason or of law, which prohibits any such 
disposition of it. 

In a state of nature, the parent or natural guardian of an in- 
fant would not only be authorized, but bound, to exercise 
dominion, by sale or otherwise, over any property which might 
appertain to his child or ward, to feed, clothe and educate him, 
and to promote his ulti:nate prosperity. ‘The Commonwealth is 
the guardian of all her citizens, but more especially of all those 
who labor under any disability ; and it is the manifest duty of 
every government, not only to protect the lives and the personal 
security of all her citizens but more particularly, by means of 
proper officers and the constituted tribunals to exert a superin- 
tending care and control over the estates of those (for their use 
and benefit) who from immaturity or unsoundness of mind, or 
from any other legal disability, are unable to act for themselves. 

The right to sell property may be, and frequently is, as im- 
portant to a lunatic or an infant, as it can possibly be to any 
adult of sound mind. ‘The legislature, therefore, are acting in 
strict obedience to the constitution, when they secure the en- 
joyment of this right of property to such persons, by enabling 
them to act through the instrumentality of others possessed of 
the requisite discretion and capacity. 

The sovereign power of every community has the legislative 
control of all persons, and of all things moveable or immova- 
ble, within its limits. This is an essential power of sovereignty, 
abiding originally in the people, and is vested by them in their 
government, for the very purposes, for which by the laws of na- 
ture, or by the social compact, it was given to the people: — 
to secure to every individual the enjoyment of the natural right 
of life, liberty and property, and the pursuit of happiness. In 


narting with their sovereign power, by delegating it to their 
36* 
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public functionaries, it was certainly competent for the people 
to impose such checks upon them as would secure its exercise 
without abuse or oppression. But it would be very unwise in 
the people, in their supreme law, to reserve from their govern- 
ment any power necessary to effectuate those great objects of 
civil society. An impotent government is worse than no go- 
vernment; because it deprives men of their natural rights, with- 
out establishing and maintaining their civil rights. A govern- 
ment without the power of disposing of the estates of infants, 
Junatics, and other persons, from natural or legal incapa- 
city, placed under the guardianship of the law, for their use 
and benefit, in cases of absolute necessity or evident advantage, 
would be restrained from the adequate protection and fostering 
care of the most helpless and defenceless part of society. Power 
would be given to strengthen the powerful, but not to support 
the feeble. The loudest calls of humanity would often fail to 
reach the ear of the law, or would be heard unheeded. 

It has not yet been questioned that the guardian of an in- 
fant may lawfully sell his personal property. This power is 
not derived from any exception in the constitution, but it is the 
common law of the land, subject to legislative repeal or modi- 
fication. How can it be pretended, that the law which author- 
izes the guardian to sell his ward’s personal property is con- 
stitutional, and at the same time, that it is an unconstitutional 
exertion of legislative power to authorize the sale by the guar- 
dian ofreal estate? The constitution uses the term ‘ property,’ 
generally, which embraces all property, whether real or per- 
sonal. Would it not be very injurious to the interests of wards 
to prohibit the sale by their guardians of their moveable and 
perishable estate? ‘The doctrine contended for, however, 
niust lead to these consequences. ‘The sale of a slave, or a 
horse, or a hog, may with as much propriety be said ‘to de- 
prive the ward of his property without his consent,’ and ‘render 
his right of property insecure’ in his personalty, as the sale of 
an acre of ground in his realty. I do not consider, however, 
that the objection is valid in its application to either species of 
property. 

The argument of this case presents another point which it is 
necessary to notice. It is said that the sale of a person’s 
property ‘ without his consent’ can only be effected by virtue 
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of a judgment or decree of a judicial tribunal entered in a ju- 
dicial proceeding —that it is essential to every proceeding, 
that there should be an actor, reus, et judex—and that in 
this case the reus is wanting—and therefore it is not a judicial 
proceeding, and the court cannot order the sale. 

In answer to this ; it may be questioned whether the sale 
of the property of an infant by his guardian, under the authority 
of law, for his use and benefit, is, in legal contemplation, a 
sale ‘ without the consent’ of the infant. The law, so far as 
it vests him with power, regards the consent of the guardian 
as the consent of the infant. He acts for and represents the 
infant by lawful appointment, and the extent of his powers is 
prescribed by law. His will and consent is substituted for the 
will and consent of the ward, as the will and consent of a com- 
mittee is substituted for the will and consent of the lunatic. It 
is upon this principle that an infant is divested of his title to 
personal property, by the sale of his guardian, which is effected 
without any order of court. He cannot question the authority 
of his guardian, who as his agent acts for him, by urging that 
he did not consent, so long as his guardian does not exceed his 
lawful authority ; and I can see no reason why the infant should 
be permitted to object that he did not consent to the sale of 
his real estate, where the law authorizes the sale, which will 
not apply with equal force to the sale of the most trifling and 
perishable article of personal property. 

I do not consider it necessary to decide whether this is 
strictly a judicial proceeding or not. I believe it was compe- 
tent for the legislature to authorize the guardian, under proper 
restrictions and safeguards, to sell the real estate of his ward, 
or in other words, to give him the same power over the real 
estate which he had before over the personal estate, and it was 
equally competent for the legislature to require him to pro- 
cure the advice and consent of the judge of the Circuit Court, 
within whose jurisdiction he resides, or of any body else, be- 
fore he should be authorized to sell; and the legislature have 
the same power in relation to the personal estate of infants, 
whenever they shall think proper to impose this restraint upon 
its alienation ; which would perhaps be a salutary restraint as 
regards some species of personal property. 

1 would not be understood as deciding that this is not a ju- 
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dicial proceeding. That question I leave open. It is true, 
jurists inform us that in every judicial proceeding, there must 
be an actor, reus, et judex. ‘This is certainly a general rule. 
In every controversy there are two parties, and to settle it there 
must be a tribunal. But may there not be cases, as excep- 
tions to the general rule, in which there is no matter of litiga- 
tion, and still the application of the law to the particular case 
may require the intervention of a judge, and the exercise of 
judical power and discretion! Is not an inquisition of lunacy, 
and the appointment of a committee of the person and estate, 
and the orders of court in relation thereto, a case of this kind. 
In such a case where are the actor and the reus, and where 
the matter of litigation? Yet all the courts exercise this ju- 
risdiction. But whether this be a judicial proceeding or not, 
if it does not properly appertain to one of the other depart- 
ments of the government, there is no constitutional impediment 
to its progress in this court. 

The separation of the powers of the government, as prescrib- 
ed in the constitution, is an important conservative principle, 
and if it could be shown, that the power conferred upon the 
courts in this act properly belongs to any other department of 
the government, the objection would be conclusive to its exer- 
cise by the judicial department. The legislature have exerted 
their power by enacting the law. They have confided the 
application of the law to the guardians of infants and the 
Circuit Courts. This does not seem to me to be any usurpa- 
tion of executive authority, nor a delegation of legislative 
authority ; and that if it was necessary to call on any depart- 
ment of the government to carry the statute into effect, and to 
protect the rights of infants from abuse in its execution, the 
judicial department was the most appropriate and the most 
convenient. 

I cannot forbear to confess, whilst upon this subject, that 
there is some cause of apprehension for the integrity of the con- 
stitution, from the encroachments of the legislature upon the ju- 
dicial department of the government. ‘There are many classes 
of private statutes within the competency of the Parliament of 
Great Britain, which are not embraced in the powers delegated 
to our General Assembly. Great Britain has no constitution 
established by the sovereign will of the people, and paramount 
to the legislative power of the Parliament. They may talk of 
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their magna charta, of their bill of rights, and of the principles 
of their government, but all these can be overturned by the 
Parliament, as they have subverted dynasties, churches and 
kings. ‘There is nothing, but their sense of propriety and the 
controlling influence of public sentiment, to prevent the Parlia- 
ment of Great Britain from exercising judicial power, at their 
pleasure ; and, in fact, the House of Lords, is, by law, the ju- 
dicial tribunal of the last resort. But in our government there 
is a law, above the legislative power by which the legislature 
is prohibited from the exercise of any judicial power ; still we 
see, they have assumed judicial jurisdiction over the relation of 
baron and feme, and undertake to dissolve the connubial con- 
tract, almost by scores, and in some cases where the judicial 
department has decided against the application. What is to 
prevent the legislature from taking another step upon judicial 
ground, and, upon the same principle, usurping jurisdiction over 
the relations of master and servant, debtor and creditor, and 
finally over all the relations of life, and all the contracts of men. 
The enforcement or dissolution of all contracts certainly belongs 
to the judiciary. The legislature can prescribe rules, consist- 
ent with the constitution, by which the judicial department 
shall be governed in the exercise of their power, but they have 
no right to s¢t in judgment, try causes, and apply the rules, nor 
to exercise any part of the judicial power. In specifying the 
class of divorces, | would not be understood to say, that there 
are not many other instances of legislative disregard of the con- 
stitutional division of the powers of the government. 

This, however, is a digression from the main subject, although 
it naturally arises out of it. To return, I conclude, that the 
construction of the constitution contended for in this case is not 
sound, and that the act of assembly under consideration is con- 
stitutional. 

It remains to inquire into the expediency of the exercise of 
the power and discretion of the court in this particular case. I 
am satisfied that the real estate of an infant should never be sold 
except in a case of absolute necessity or evident advantage.— 
This is the luminous rule prescribed in the Code Napoleon, 
Article 457, and the same rule is substantially given in our Act 
of Assembly. 


Sidney Bedford died, leaving a widow and one child (the 
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petitioner,) and two hundred and fifty acres of first rate land in 
Bourbon County, worth about $30 per acre, and a small per- 
sonal estate, more than sufficient to discharge his debts. After 
the allotment of the widow’s dower, the inheritance of the heir, 
under proper management, will rent for a sum sufficient to sup- 
port and educate him, in a manner suitable to his estate and 
condition in life. ‘This application is made by a step-father, 
who has been appointed guardian to the infant, and is resisted 
by the paternal uncle of the infant. ‘The child is too young to 
be consulted on the subject. If he were of years of discretion, 
his wish would have some weight with the court. Under ex- 
isting circumstances, without undertaking to recapitulate the 
evidence in the case, I am not satisfied that the interests of the 
heir require a sale of the estate descended to him from his 
father, nor that his future prospects and advancement in life 
would be promoted by it, and 1 am inclined to the opinion, that 
with a view to the safety or productiveness of the estate, for the 
benefit of the heir, it could not probably be placed in a better 
situation than it is at present, by a sale and the purchase of 
other estate, as the guardian suggests. 

It is therefore decreed and ordered, that the order of sale 
heretofore entered in this cause be set aside, and the petition be 
dismissed. 


ART. XIII.—OF THE JOINDER OF ACTIONS IN DIFFERENT 
RIGHTS. 
A srieF view of the joinder of personal actions may be found 
in our fifteenth number, p. 95, & seg. That view was confined 
to actions in the same right. Actions in different rights will now 
be cursorily discussed. 

A plaintiff cannot join, in one suit, demands in his own right, 
and demands en auter droit. Nor can a defendant be sued, in 
the same suit, on a demand upon him in his personal capacity, 
and a demand upon him in a representative capacity. 4 fortiort, 
actions cannot be joined which accrue to the plaintiff, or against 
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the defendant, in different representative capacities. Thus, an 
executor or administrator, cannot sue his own personal claim in 
conjunction with a claim of the deceased; nor can he be sued 
on a claim against him in his personal capacity, in conjunc- 
tion with a claim against the deceased. Still Jess can an execu- 
tor, &c. of two different persons sue, in the same action, claims 
of both against a third, or be sued, in the same action, by a 
third person on his several claims against the two persons de- 
ceased. 

The same principle holds, in suits by and against husbands 
and wives, heirs and devisees, assignees of bankrupts, &c. 

This article will be confined to suits by and against executors 
and administrators— in which the principle just mentioned has 
never been denied, although in the application of the principle 
there has, until recently, been much confusion and contradic- 
tion. 

I. Actions sy Executors and Administrators. 

The rule now established is, that counts may be joined, when- 
ever it appears on the face of them that the money recovered 
under all of them will, or will not, be assets. 

Executors and administrators, when plaintiffs, do not, by the 
common law, pay costs on failing to support actions which ac- 
crued in the life time of the deceased. ‘These actions must be 
sued by the executor, &c. as such; i. e. in his representative 
capacity. And as in legal intendment, the executor, &c. does 
not know the exact condition of the deceased’s affairs, costs are 
not taxed against him, though he prosecutes a claim that is 
groundless, or has been paid. But upon promises made to 
himself concerning the deceased’s claims, and for certain torts 
committed on the property of the deceased, the executor, &c. 
is not obliged to sue in his representative capacity. If a note, 
or other promise, whether oral, written or sealed, is made to an 
executor, &c. describing him as such ; he may sue in his per- 
sonal capacity, and the addition of executor or administrator, 
will be regarded as mere description of the person. In this 
instance, however, he pays costs, if he do not support his action, 
whether he sues in his personal or in his representative capacity. 
He has an election, in which capacity to sue ; and the reason 
(above noticed) for not paying costs, on failure to support his 
demand, does not apply. So when he has a similar election in 
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cases of tort committed on the deceased’s property, he incurs a 
similar liability as to costs. 

On this ground of costs, it was attempted, in divers cases, to 
establish a rule, that executors and administrators should be 
allowed to join no counts except such as they were obliged to 
sue in their representative capacity. See 10’ Mod. 316. 1 
Wils. 171. 3 Bos. & P. 7. 

But it has been settled, in England, during the present cen- 
tury, that the question of costs is entirely distinct from that of 
joinder of counts — and, as already stated, that all counts may 
be joined, which appear, on the face of them, to be framed for 
the recovery of assets— and that counts, which do not so ap- 
pear on the face of them, cannot be joined with such as do. 
So all counts which, on their face, appear not to be for recovery 
of assets, may be joined. 

In the progress of the courts towards the establishment of the 
present rule, many inconsistent decisions were made, and dis- 
tinctions taken where there was no difference in principle. 
Thus, if an executor, &c. took a promissory note, or bond, from 
a creditor of the deceased, payable to himself as executor, it 
was held to create a new duty ; and therefore the debtor could 
not be sued, in one action, on such promise and also on a promise 
made by him to the deceased: Whereas a promise on an in- 
simul computasset with the executor, &c. did not raise a new 
duty, but merely ascertained what was due before ; and there- 
fore'a count on a promise of this kind might be joined with a 
count on a promise directly to the deceased. 

As executors and administrators, in this part of the U. States, 
pay costs when they fail to support actions brought by them, 
the ground of some of the English decisions on this point never 
existed here; and the present established rule in England, 
though recent and not of binding authority, is probably the rule 
which the American courts, on account of its reasonableness and 
convenience, will adopt— especially as it is only a readoption 
in England, of the original doctrine of the common law. See 
2 Lev. 165. 3 Lev.60. Indeed, more than one of the courts 
in the United States have already sanctioned this rule by express 
adjudication. 

One reason assigned for not allowing an executor, &c. to 
join a count upon a promise made to the deceased with a count 
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on a note or bond made to the executor, &c. as such, was this, 
viz: that on his decease, his own representative, and not the 
administrator de bonis non of the original creditor, must have 
the control of the note or bond, and sue it in his own name as 
administrator of the payee or obligee. Now, though this is true, 
it seems to be no reason for refusing to permit the payee, &c. 
while it 1s under his control, to sue it in conjunction with a 
promise made by the same defendant to the deceased. For if 
this reason were applied to all cases in which the administrator 
de bonis non cannot pursue a claim, it would prevent an execu- 
tor’s joining counts in any case where he might sue without 
naming himself as executor. See 6 Mod. 181, per Lord Holt. 
1 B. & C. 150, Catherwood v. Chabaud. 

As the law now stands, the only question to be settled, in 
order to decide what counts an executor, Nc. can unite in the 
same action, is this — Do the counts show that the money when 
recovered will be assets? Buta preliminary question must be 
settled, before the main question can be answered — viz: when 
do counts show that the money to be recovered on them will 
be assets? And this is a mere question of pleading, i.e. as to 
the form of declaring. 

In actions on promises made to the executor or administrator, 
it is necessary (generally) that the count should allege that the 
promise was made to the plaintiffas executor, &c. If thus alleg- 
ed, i¢ appears that the promise was made to him in his represen- 
tative capacity. Such at least is the legal intendment —and a 
count thus framed may be joined with counts on promises to the 
deceased. But if the promise is merely alleged to have been 
made to the plaintiff, executor, &c. itis the same as if it alleged 
that the promise was to the plaintiff, being executor, and is not 
an allegation of his suing as such, but is regarded as only des- 
criptio persone. ‘The court can supply nothing by intend- 
ment. The count therefore may be, for aught that appears, on 
a promise to the plaintiff in his own right, and cannot be joined 
with a count on a promise made to the deceased. See Lawes 
Pl. in Assump. 484. 2 Chit. Pl. 57. 5 East, 150, Henshall 
v. Roberts. 19 Johns. 188, Gardner y. Miller. 

So when an administrator or executor sues for a tort done 
to the property of the deceased, he must allege his possession 
of the property as administrator, &c. and may join, with a count 
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in this form, a count for a tort done during the life of the de- 
ceased. Otherwise such joinder is not allowable. See 2 Chit. 
Pl. 327. 4 D. & E. 281, per Buller, J. 10 East, 293, 
Hollis v. Smith. 11 Johns. 403, Administrators of Tilton 
v. Williams. These cases do not, in terms, advance this 
doctrine in its full extent; but the rormM oF DECLARATION 
shows that the possession is alleged to be in the plaintiff as ex- 
ecutor, §&c.— and the reason of the cases on contract fully 
applies to actions founded on tort. 

On the principle that counts may be joined by executors, 
&c. whenever it appears on the face of them that they are framed 
for the recovery of assets, i. e. when the plaintiff sues as executor, 
&c. he may join counts on promises to himself with counts on 
promises to the deceased, — and counts on torts to property in 
his own hands with counts on torts to property in the hands of 
the deceased — the following decisions have been made, some 
of which are at variance with the doctrine of many earlier cases. 

Executors may join a count on a bill of exchange indorsed 
to them as executors, with a count on an account stated with 
them as such. 1 D. & E. 487, King & al. v. Thom. 

A count for money had and received to the executor’s use 
may be joined with a count for money had and received to the 
use of the testator. So of money paid by the executor, and 
money paid by the testator to the defendant’s use. 3 D. & E. 
659, Petrie v. Hannay. S. P. 3 East, 104, Ord v. Fenwick. 
6 Pick. 512, Clarke v. Lamb. So of a count for goods sold 
by an executor, and a count on an account stated. 6 Kast. 
406, Cowell vy. Watts. So of a count on an account stated 
with an executor, and a count for goods sold by the testator. 
1 Taunt. 322, Thompson v. Stent. So of counts on notes pay- 
able to the testator, for goods sold, money paid, and money lent 
by the testator, with a count on an account stated with the ex- 
ecutor. 6 Taunt. 453, Powley v. Newton. 

All these different counts on promises made to the executor 
may doubtless be joined with a count or counts on promises to 
the deceased. ‘The cases above cited show the counts which 
have been held to be well joined, but do not show that they can 
be joined only to the extent or in the order therein sanctioned. 

When a plaintiff sues on a promise made to his testator or in- 
testate, it is manifest that he sues in his representative capacity — 
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for he can maintain an action in no other. The damages when 
recovered are, therefore, not his, but are assets. And the same 
is true when he sues on a promise made to himself, if he sues 
as executor, and alleges that the promise was made to him as 
such; for he cannot thus sue, except for damages that will be 
assets when recovered ; or in other words — except on promises 
made in behalf of the deceased’s estate. 

But as an executor, &c. may sue in his natural capacity on 
promises made to him in his representative capacity, some test 
is necessary by which the fact can be ascertained — and this 
test is his allegation, in the counts, that the promise was made 
to him as executor, &c. Describing himself as executor or 
administrator — alleging that the promise was made to him, 
‘executor as aforesaid’ —or to him ‘being executor, &c.’ 
does not show that he sues in that capacity. 

Such seems to be the law, as is to be collected from the 
modern adjudications. 

In Betts v. Mitchell, 10 Mod. 316, it was decided that on a 
note given to an executor as such, for a debt due to the testator, 
the executor must sue in his own right, and cannot join a count 
on the note with a count on a promise made to the deceased. 
And in Hosier v. Lord Arundel, 3 Bos. & P. 7, the same 
doctrine was applied to a suit on a bond given to an executor 
as such, for a debt due to the testator. But the principle adopt- 
ed in the cases herein before cited seems directly at variance 
with these decisions. And so Serjeant Williams regarded the 
matter. For in 2 Saund. 117 d. note (2), he questioned the 
correctness of the judgment in Petrie v. Hannay, 3 D. & E. 
659, (where a count for money had and received by the de- 
fendant, to the use of an executor as such, was held to be proper- 
ty united with a count for money had and received to the 
testator’s use,) declaring it to be at variance with Betts v. 
Mitchell, which he considered as settled law. And clearly his 
view of the discrepancy between these cases is correct. But 
after his note was prepared, the doctrine in Petrie v. Hannay 
was fully established by repeated decisions, and thus the prin- 
ciple of Betts v. Mitchell entirely subverted. The case of 
Hosier v. Lord Arundel was determined by the Common Pleas 
after some of these decisions; yet the same court has since 
fully recognized the doctrine of the King’s Bench and confirmed 
it by judgments. See Selw. N. Prius, Executor, VII. 
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In Partridge v . Court, 5 Price 412, the Court of Exchequer 
expressly overruled the case of Betts v. Mitchell, considering 
it as virtually overruled previously. And on error to the Ex- 
chequer Chamber, the judgment of the Court of Exchequer was 
affirmed. 7 Price, 591. In the court below, it was intimated 
that as Hosier v. Lord Arundel was on a bond which extinguish- 
ed the testator’s simple contract, that case was rightly decided. 
Sed quare. 

A count on a promise to the deceased may be joined with a 
count on a promise to a former administrator, and a count on a 
promise to the administrator de bonis non. 7 D. & E. 182, 
Hirst v. Smith. 15 Mass. R. 374, Sullivan v. Holker. 

In actions of tort, an executor, &c. may unite a count for con- 
version of the testator’s goods, in his life-time, with a count for 
conversion of such goods after his decease. So of trespass com- 
mitted on goods of the deceased — taking care, in both cases 
(as above remarked) to allege that the possession of the goods, 
after the owner’s death, was in the plaintiff as executor, &c. so 
that it may appear on the declaration that the damages will be 
assets. See 2 Saund. 47 k, note. 2 Chit. Pl. 327. 4D.& 
E. 277. 10 East, 293. 11 Johns. 403. 

The reason why causes that are joined ia one action must be 
brought in the same right, as to all, is that if the funds to which 
the money when recovered is to be paid, or out of which costs 
are to be paid, (on failure of success) are different; and the 
damage and costs are entire ; the plaintiff cannot distinguish 
how much he isto have in his representative capacity, and how 
much he is to hold as his own. 1 Salk. 10, Rogers v. Cook. 
1 Wils. 172, per Lee,C.J. 6 East, 412, per Lawrence J. 

Il. Actions aGatnst executors and administrators. 

The rule is, that in suits against executors and administrators 
counts may be joined whenever the judgment on all of them 
will be the same — whether de bonis testatoris, &c., or de bonis 
proprus. And the reason why causes that are united in one 
action must be against the defendant in the same right, is, that 
otherwise different judgments would be required on the different 
counts ; which is never allowable. Different pleas also would 
often be required, according to the form of declaring against the 
defendant —as, that the testator never promised, &c. — defen- 
dant never promised. So plene administravit would be the 
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proper plea in some cases of suits brought against an adminis- 
trator, &c.; but never in a suit against a defendant not sued as 
such. See Selw. N. Prius, Executor, VIII. Hob. 88. 3B. 
& A. 101. 

As executors and administrators, when defendants, are by the 
common law liable to costs, like other parties, the decisions 
respecting the joinder of counts, in actions against them, have 
not been affected by the doctrine of costs—as has been seen 
was the fact in actions by them. But as the test, by which the 
joinder of counts is decided, is in terms very different when ex- 
ecutors, &c. are plaiatiffs and when they are defendants; so 
the adjudications, in the two classes of cases, seem at first sight 
to be very unlike—and a knowledge of the one alone would 
impart little correct information concerning the other. It would 
naturally enough be inferred from the right of a plaintiff to sue 
as executor, &c. on a promise made to him as such, and to 
join such claim with a claim on a promise made to the deceas- 
ed—that a defendant might be sued as executor, &c. ona 
promise made by him as such, and that a count might be added 
on a promise made by the deceased. But it will be found that 
this, as a general proposition, is not true. 

In order to understand the reason of this difference, and of 
the decisions presently to be cited, it may be proper to premise 
some points concerning an executor’s and administrator’s liabil- 
ity on promises made by him to pay demands upon the deceas- 
ed, and of the different effect of an express and of an implied 
promise. 

It is a settled doctrine of the English common law, that if 
an executor, &c. promise, in consideration of forbearance, &c. 
to pay a demand on the estate of the deceased, he becomes 
personally responsible, and is obliged to pay it, whether he 
has or has not assets. The judgment, of course, is de bonis 
proprus. 

So if he promise to pay such demand, without any new con- 
sideration, the promise binds him personally, if he have assets, 
and to the extent of assets in his hands; assets being a suffi- 
cient consideration for his personal promise. If there be not 
assets, such promise is nudum pactum, and void. But unless, 
in such case, he pleads plene administravit, and shows in 


evidence that he has not assets ultra, the law intends that he 
Q-# 
we 
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has assets. ‘The precedents, indeed, generally allege that he 
has assets ; but this allegation isneedless. If he has none, that 
fact ought to come, as matter of defence, from him. See these 
principles of the common law—Mo. 854. Cro. Jac. 602, 613. 
10 Mod. 254. 1 Wils. 258. 7 Taunt. 584. 1 Johns. Cas. 
276. Yelv. 11, note (2). 1Saund. 219 d, note. 210, note. 
(Probably these doctrines are not, in their full extent, the law 
of New England—but this is not the place to discuss that 
question. ) 

These promises to pay the decedsed’s debts must, however, 
in order to render his representative personally liable, and war- 
rant a judgment de bonis propriis, be express promises. The 
count must be framed on the executor’s promise, and not merely 
on the promise of the testator and the executor’s liability. In- 
debitatus counts, before verdict, are not presumed to be on 
express promises, but on implied ones. 

There are cases too where a defendant is charged as execu- 
tor, &c. even on a general indebitatus count, and yet is held 
liable de bonis propriis ; because the nature of the debt is such 
as necessarily makes him thus liable. As where he is sued for 
money had and received, or money lent to him as executor, 
&c. or on an account stated of money received by him as ex- 
ecutor, &c. In these cases, he must be personally liable. ‘The 
credit was not given to the assets, but to him personally. 

Attention to these distinctions will reconcile all the apparently 
contradictory decisions, and enable the student to perceive that 
the principle of joinder of counts is the same, though the ap- 
plication is different, in suits by executors and administrators, 
and in suits against them. In both instances the rule has refer- 
ence to the fund to be immediately affected by the judgment. 
When administrators, &c. sue, the question of joinder is decided 
with reference to the fund to be enhanced —when they are 
sued, by the fund to be diminished. 

Therefore — 

A count on a promise by the defendant as executor to pay 
money had and recieved by, or money lent to, him as such, 
cannot be joined with a count on promises made by the testa- 
to. 4D. & E. 347, Jennings v. Newman. 1 H. B. 108, 
Rose v. Bowler. 2 Bos. & P. 424, Brigden v. Parks. Nor 
a count for rent due from the deceased, with a count for use 


- 
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and occupation by the administrator, after his decease. 3 B. 
& A. 101, Wigley v. Ashton. 

In Ashby v. Ashby, 7 B. & C. 444, the court inclined to the 
opinion (but did not decide) that a count for money paid to the 
use of the defendent, as executor, warrants a judgment de bonis 
testatoris, and may be joined with a count on the testator’s 
promise. Bayley, J. thought it imports that it was not paid on 
personal account of the executor, but in release of something 
that otherwise would have been a burden on the assets. 

In Rose y. Bowler, and Brigden v. Parks, before cited, it 
was held that a count on an account stated of money due from 
the defendant as executor, without further allegation respecting 
the person who received the money, could not be joined with a 
count on a promise by the testator. But in those cases there 
were also counts for money bad and received by the executor — 
which clearly were not properly joined with the count on the 
testator’s promise. The judgments therefore were correctly 
given. 

It is settled, however, that a count on an account stated with 
the defendant, as executor, &c. of money due from the deceased 
may be joined with a count on the deceased’s promise. 1 H. 
B. 102, Secar v. Atkinson. Forrest, 98, Ellis v. Bowen. 
For, on such count, the judgment is not de bonis propriis ; the 
defendant not having received the money personally — nor is 
the legal intendment (until after verdict) that he has made an 
express promise. But a count, onan account stated with the 
defendant, as executor, of money due from the deceased, may be 
so framed as on the face of it to import an express promise by 
the executor to pay it; and such count, doubtless, could not, in 
England, be joined with a count on the deceased’s promise, or on 
the mere liability of the executor, as such, to pay the deceased’s 
debts. Indeed itis not necessary, in an action against an admin- 
istrator or executor, on the deceased’s promise, to allege any 
promise made by the representative ; and when it ts alleged in 
a general way, i. e. ‘ that the executor, &c. thereupon became 
liable to pay, and in consideration thereof promised,’ it is (be- 
fore verdict at least) regarded as an implied promise only. 

In Hawes v. Smith, 1 Vent. 268, a judgment de bonis pro- 
priis was rendered against an executor on a count upon an ac- 
count stated with him of money due by the testator; and it was 
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held that as the point was raised after verdict, the court must in- 
tend that the promise was express. See Lawes PI: in Assump. 
491. This case has been questioned and denied, as to some 
points supposed to have been decided by it, according to the re- 
port of it in 2 Lev. 122; and though the principle of charging 
an executor de bonis propriis may have been there misapplied, 
yet that principle, as above stated in this article, and the distinc- 
tion between express and implied promises, were fully recognized 
in that case. 

After the above cited decisions in Secar v. Atkinson, and 
Ellis v. Bowen, that a count on an account stated with an ex- 
ecutor, &c. respecting money had and recieved by the deceased: 
might be joined with a count on the deceased’s promise, Mr. 
Chitty anticipated that future adjudications — in analogy to the 
cases which (as has been seen) decide that an executor may 
gue on an account stated with him as executor, and unite there- 
with a count on a promise to the deceased — would overrule 
Rose v. Bowler, and Brigden vy. Parks, so far as those cases 
bore on this point when executors are defendants. 1 Chit. PI. 
206. Ina note to the American edition of Hobart’s Reports, 
the learned editor, to whom the profession are deeply indebted, 
refers to this opinion of Mr. Chitty ; but adds —‘ the authori- 
ties are the other way.’ He however overlooked the cases of 
Powell v. Graham, 7 Taunt. 581, and Jones v. Jones, 1 Bing. 
249, where it was determined that a count on an account stated 
with the defendant, as executor — without stating by whom the 
money was received, or from whom it was due — warrants a 
judgment de bonis testatoris only, as it imports only an account- 
ing concerning money received by or due from the deceased ; 
and of course, that such count may be joined with a count on 
the deceased’s promise. In a proper legal sense, an executor 
cannot be said to account and promise, as executor, concerning 
money received by himself personally. It is, from the nature 
of the case, wholly a personal affair. And soe converso. And 
in pursuance of this doctrine, it has been determined that a 
count for money had and received by the defendant, as execu- 
tor, cannot be joined with a count on an account stated of money 
due from the defendant as executor: 7 B. & C. 444, Ashby 
v. Ashby. 


So on a contract, in which the deceased stipulates for his own 
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conduct, and for that of his executors, as where he covenants, 
for himself and them, that certain sums shall be paid, or certain 
acts done — the executor is liable de bonis testatoris only for a 
breach in his own time ; and therefore a count for a breach by 
the deceased may be united with a count on a breach by the 
executor. 1 Wils. 4, Lyddail v. Dunlapp. 10 East, 313, 
Wilson v. Wigg. LButif the executor make a personal promise 
in such case, on a new consideration, — as forbearance, &c.— 
he may be charged personally ; and the law of joinder of counts 
would be different. A note made jointly and severally, as ex- 
eeutors, payable on demand with interest, renders them person- 
ally liable, and a count on the note may be joined with counts 
for money had and received by them in their natural capacity. 
2 Brod. & Bing. 460, Childs v. Monins. S.C. 5 Moore, 282. 
See also 10 Pick. 156, per Putnam, J. 

So in case of leases, if the executor of the lessee take pos- 
session after his decease, he may be charged personally as as- 
signee, or may be charged as executor, at the lessor’s option. 
But he is liable, as executor, only de bonis testatoris, and to 
the amount of assets. 1 Show. 348, Buck v. Barnard. 1 
Ld. Raym. 553, Tilney v. Norris. Carth. 519. 1 Salk. 
309. Bul. N.P. 159. 1 Saund. 1, note (1). 1 Salk. 316, 
Buckley v. Pirk. 13 Mass. R. 405, See 3 Lev. 74, Salter 
v. Codbold. 

It is said by Mr. Chitty, that ‘ Whenever an executor, &c. 
is sued upon promises by him in that character, the words as 
executor, &c. must be inserted in each count.’ 1 Chit. PI. 
206. By which is meant, that unless these words are inserted, 
it does not appear that he is chargeable in his representative 
capacity, and liable only de bonis testatoris. With submission, 
however, it is apprehended that this position is much too broadly 
announced. ‘The principle is precisely the same, as to this 
averment, both in actions by executors and in actions against 
them ; and the averment would seem to be necessary in neither 
class of actions, except when it does not appear without it that 
they sue or are sued in their representative character. The 
forms of declarations by executors are such as to render it more 
generally necessary to allege that the promise was made to 
them as such, than in actions against them that they promised 
as such. For executors seldom allege that the defendant, in 
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consideration of being indebted to the testator for money had 
and received, goods sold, &c. thereupon promised the executor. 
Such pleading is useless, except with reference to the statute of 
limitations — but if adopted, it would not be requisite to aver 
that the promise was made to the plaintiff as executor. For 
the declaration would show that it could not be made to him in 
any other capacity. Yet Mr. Chitty affirms that ‘in every 
count stating debts or promises to the executor or administrator, 
the word “as” executor, &c. must be inserted.’? 1 Chit. Pl. 
205. And the precedents, generally, contain this averment. 

So in actions against executors, Nc. it is, on principle, never 
necesary to allege that they promised as executors, when it 
otherwise appears that they are necessarily sued as such, and 
liable only de bonis testatoris. 3 Bing. 26, Dowse v. Cox. 
And in Carter v. Phelps’s Adm’r. 8 Johns. 440, it was decided 
that where the declaration alleged that the deceased was indebt- 
ed, and that the defendant, ‘administrator as aforesaid, ’ 
promised to pay, the judgment could not be de bonis proprus, 
and that the count was well joined with a count on the deceased’s 
promise. ‘The allegation of a promise by the administrator was 
wholly needless. 

And when it appears on the count, from ‘the nature of the 
debt,’ (to use Lord C. J. Gibbs’ words) that the defendant is 
personally responsible — as in an action for money had and re- 
ceived by himself or money lent to himself — the allegation that 
he received the money as executor, and promised, as executor, 
to pay it, does not show that he is answerable only in his rep- 
resentative capacity, and that judgment is to be de bonis testatoris. 
But the contrary is the legal effect of the facts stated in the 
count. Childs v. Monins, ubi sup. 

Executors and administrators are by law liable, and may be 
sued, on an implied promise to pay the expenses of the deceas- 
ed’s funeral, if there be assets sufficient. 3 Campb. 298, Tug- 
well v. Heyman. But as the cause of action arises after the 
death of the testator, &c. the court of New York held that a 
count for funeral charges, in which it was not alleged that the 
defendant promised as executor, was improperly joined with a 
count on a promise by the testator himself — as the judgments 
on the counts would be different. 12 Johns. 349, Myer v. Cole. 
It appears from the reporter’s statement of the count for funeral 
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expenses, that the promise was alleged to have been made by 
the defendant as executor. ‘This is probably an error; for the 
court are made by him to assert, as one reason of their opinion, 
that it was not thus alleged. 

The reader will judge whether this decision can be recon- 
ciled with the principles of the cases that have been herein re- 
ferred to, or with Hapgood v. Houghton, 10 Pick. 154, where 
it was decided that a count for funeral expenses incurred at the 
request of the executor was well joined with a count on a prom- 
ise by the testator. 

Executors &c. are not liable, in actions ex delicto, for the 
torts of the deceased. Where the testator’s tort has not in- 
creased his assets, his executor is not chargeable therefor in 
any form of action. In such cases, actto moritur cum persona. 
But if the property of the deceased has been enhanced by a tort 
committed by him, the executor is sometimes liable in an action 
ex contractu (the plaintiff waving the tort,) in his representative 
capacity. Hence there is no joinder of actions ex delicto against 
executors, &c.; and in actions ex contractu for torts of the de- 
ceased, the rules before mentioned apply, in the same manner, 
and for the same reason, as in actions on contracts actually 
made by the deceased. See Cowp. 371, Hambly v. Trott. 
5 Pick. 285, Jones v. Hoar, and the cases there collected. 

?. &. 


ART. XIV.—CONSEQUENCES OF MISJOINDER OF ACTIONS, 
In all cases where causes of action are misjoined, whether in 
the parties’ own right, or én auter droit, the whole declaration 
is bad on demurrer. On motion in arrest of judgment, and on 
error also, the plaintiff fails in toto, if entire damages are 
assessed. 

Where one count is defective merely, and other counts are 
sufficient, a demurrer to the whole declaration is not the proper 
course for the defendant to adopt. The insufficient count only 
will be reached by such demurrer, and judgment will be ren- 
dered for the plaintiff on the counts that are sufficient. So of 
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a single count good in part, and in part ill. Com. Dig. 
Pleader, Q. 3. Gould on Pleading, 195. 5 B. & A. 712, 
Amory v. Brodrick. 

But where there is a misjoinder of counts, though each be 
perfect in itself, a demurrer, &c. destroys the whole. Sir 
James Mansfield (1 N. R. 45) and Mr. Justice Lawrence (6 
East, 335) have intimated the contrary — and their intimations 
have, most inadvertently, been inserted as Jaw in Mr. Ham- 
mond’s edition of Comyn’s Digest, Action, G. 5. 

So where there is a misjoinder of causes of action in a single 
count, it is as fatal as if in separate counts. Mo. 419, Wheeler 
v. Collyer. In this case, a count against an administrator 
alleged that the intestate was indebted to the plaintiff in a debt 
of £17, and in consideration thereof, and that the plaintiff had 
delivered to the defendant six barrels of beer, he promised the 
plaintiff to pay him £20 in discharge of both causes of action. 
Judgment was arrested; the court holding that the two causes 
of action could not be joined. 

This case seems to have been wrongly decided; for as the 
promise was express to pay the intestate’s debt, and on a new 
consideration, the defendant was doubtless personally answer- 
able for the whole, and the causes of action might have been 
well joined in separate counts. (See the preceding article.) 
But however misapplied —the principle of this decision was 
correct. And according to Croke’s report of the same ease, 
the plaintiff had judgment on this declaration — and judgment 
de bonis propriis. 

‘In Kingdon v. Nottle, 1 M. & S. 360, the point was raised 
whether a demurrer, on account of misjoinder in a single count, 
should be to part of the count; and it was held that it should 
be to the whole. See also Jordan v. Wilkins, 3 Wash. C. C. 
Rep. 113. 

Upon inspecting the cases cited in the article which imme- 
diately precedes this, it will be found that the question of mis- 
joinder of counts was brought up, in most of them, on general 
demurrer to the whole declaration — that in one or two instances, 
a special demurrer was adopted — and that occasionally a motion 
in arrest of judgment, or a writ of error, was resorted to. 

In Com. Dig. Abatement, G. 4, it is said that it may be 
pleaded in abatement that the plaint is of two several and dis- 
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tinct causes of action. Mr. Archbold seems to suppose this is 
an authority for pleading misjoinder of counts in abatement. 
Archb. Civ. Pl. 176, (Amer. ed.) And ia Regula Placitandi, 
282, cited by Baron Comyns, and in 3 fnst. Cler. 121, there 
is a form of a plea in abatement of a 67//, that several and dis- 
tinct causes of action are joined — but the {orm does not specify 
what the causes of action are. ‘Theloail’s Digest, 191 a, is 
likewise cited by Comyns to prove that a writ may be abated, 
if ejectment of ward be joined with a trespass. But 'Theloall 
says only that a man shall not have, tn one writ, ejectment of 
ward, and that his grass, &c. was cut — without stating the 
manner of excepting to the misjoinder. But as his Digest is 
only ‘of original writs and matters concerning them ’— and 
as there is no plea to the writ except in abatement — perhaps 
Baron Comyns was warranted in citing ‘Tiieloall to support this 
point ; though it is to be noticed that he has placed this matter 
under the head of plea to the count. 

Whatever were the cases in which this form of pleading was 
allowed—and whatever was the principle —it is believed that 
it is now entirely obsolete. 

In Rose v. Bowler, 1 H. B. 108, it was decided that after 
a demurrer for misjoinder of counts, the plaintiff could not enter 
a nolle prosequi as to part of the counts, so as to aid the mis- 
take, and prevent the operation of the demurrer. The same 
principle was adhered to in Drummond v. Durant, 4 D. & E. 
360. But in that case, leave was given to the plaintiff to 
amend, on payment of costs. And this was also done in cases 
of misjoinder, in Jennings v. Newman, 4 D. & E. 347, and in 
Myer v. Cole, 12 Johns. 349. This amendment may be made 
by striking out a count, or altering it so that it will conform to 
the others. 4 Mass. R. 146, Prescott v. Tufts. 

It is said that a misjoinder may be aided by intendment, after 
verdict, in some cases. ‘This is very incorrect language, and 
it is believed that the doctrine intended by it is not, at this day, 
regarded as sound. 

In Hawes v. Smith, 1 Vent. 268, it was held after verdict, 
that it must be presuined that there was a special or express 
promise by the executor to pay the testator’s debt. (Ante 319, 
320.) Ifin that case there had also been a count clearly against the 
executor personally, the decision would have been the same — 

VOL. X.—NO. XX. 38 
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and then it would have been an instance of the alleged doctrine 
that a misjoinder is aided by intendment. The proper language, 
however, would be, that after verdict it is intended there is no 
misjoinder. See 2 Lev. 110, Curtis v. Davis, where in an 
action by an administrator on a promise to the intestate, and on 
another promise to himself, the court intended, after verdict 
with entire damages, that the other promise was made to the 
plaintiff as administrator. See also Carth. 189, Willet v. Tydy. 
1 Show. 214. S.C. 

These decisions seem to be overturned by the cases referred 
to in the preceding article— especially by Henshall v. Roberts, 
5 East, 150, which was error on a judgment upon nil dicit. 
See 1 Wils. 172, per Lee, C. J. that a verdict will not help a 
misjoinder. 

If damages are assessed severally, and the plaintiff remits 
those that are assessed on the count or counts not properly 
joined with the others, the misjoinder may then properly be said 
to be aided —and he may take judgment for the residue. 1 
Brownl. 235, Bide v. Snelling. 11 Mod. 196, Tate v. 
Whiting. Ib. 256, Jones v. Willson. See also 6 East, 336, 
Samuel v. Judin. 

On a misjoinder of counts, where the jury assess damages 
severally, the plaintiff may be allowed, after a motion in arrest of 
judgment, to enter judgment on the counts which are well joined, 
and no remittitur seems to be necessary. 3 D. & E. 433, 
Hancock v. Haywood. 

So where counts are misjoined, if a verdict is found for the 
plaintiff on the counts that are properly united, and for the de- 
fendant on the other, the misjoinder is cured. 2 M. & S. 533, 
Kightly v. Birch—very unceremoniously overruling Bage v. 
Bromuel, 3 Lev. 99. 

The law on this point, as laid down in 1 Saund. 117 d, note ; 
and 1 Chit. Pl. 207; has therefore (in Lord Ellenborough’s 
language) ‘had its day.’ Gould on Pleading, 219. 


T. M. 

















DIGEST OF RECENT DECISIONS. 





Principal Cases in 
7 PETERS’ REPORTS of Cases in the Supreme Court of the U. 8. 


9 WENDELL’S REPORTS of Cases in the Supreme Court of the 
State of New York. 

3 RAWLE’S REPORTS eof Cases in the Supreme Court of Penn- 
sylvania. 


ABATEMENT. See Arsrrration. 

ABSCONDING, CONCEALED, &c. 

(Deceased debtor.) An attachment does not lie against an admin- 
tstrator for a demand against his intestate, under the act against 
absconding, concealed and non-resident debtors. In the matter 
of Hurd & Seldon, 9 Wendell, 465. 

ACTION. 

1. (Against original lessee after assignment of lease.) On a cove- 
nant to pay rent, reserved by the deed granting real estate 
subject to the rent, the personal representatives of the coven- 
antor are liable for the non-payment of the rent, after an 
assigament, although there may also be a good remedy against 
the assignee. The laws of Virginia have not in this respect 
narrowed down the responsibility existing by the common law 
in England. Scott v. Lunt’s Administrator, 7 Peters, 596. 

2. (By assignee of fee farmrent.) The assignee of a fee farm rent, 
being an estate of inheritance, is, upon the principles of the 
common law, entitled to sue therefor in his own name. It is 
an exception from the general rule, that chooses in action cannot 
be transferred, and stands upon the ground of being not a mere 
personal debt, but a perdurable inheritance. Jb. 

3. (Price of void patent right.) In an action for the price of a 
machine for making shingles, sold by A. to B. for which notes 
were taken payable to C. where it appeared that the machine 

was worthless and an infringement of a patent right granted to 
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a third person, but, the principal value of the article sold con- 
sisted in the running gear of the machine which was valuable, 
it was held, that C. was not entitled to recover the notes, on ac- 
count of the failure of consideration, nor for the running gear, 
under a general count, as it was sold by A. and not by C. 

Pack vy. Farrington, and others, 9 Wendell, 44. 

(Extra services of an officer.) A constable or other officer, 
whose duty it is to serve process, is entitled to recover an extra 
compensation beyond the fees allowed by law when, on the re- 
quest of the plaintiff in the process, and on a promise of extra 
reward, he uses extraordinary efforts beyond those which an 
officer is strictly bound to make or which could be legally re- 
quired of him, to arrest the defendent. Hatch v. Mann, 9 Wen- 
dell, 262. 


See GuARANTY. 


ADMIRALTY. 


1. 


w 


(Jurisdiction.) A libel was filed in the district court of the 
United States for the eastern district of Louisiana against the 
the steamboat Planter, by H. and V., citizens of New Orleans, 
for the recovery of a sum of money alleged to be due to them, 
as shipwrights, for work done, and materials found in the re- 
pairs of the Planter. The libel asserts that by the admiralty 
law and the laws of the State of Louisiana they have a lien and 
privilege upon the boat, her tackle, &c. for the payment of the 
sums due for the repairs and materials, and prays the admiralty 
process against the boat, &c. The answer of the owners of 
the Planter avers that they are citizens of Louisiana, residing 
in New Orleans; that the libellants are also citizens, and that 
the court have no jurisdiction of the cause. Held that this was 
a case of admiralty jurisdiction. Peyroux et al. v. Howard et 
al., 7 Peters, 324. 


. (Lien for repairs.) As to repairs or necessaries in the port or 


State to which the ships belong, the case is governed altogether 
by the local law of the State; as no lien is implied unless it is 
recognized by that law. But if the local law gives the lien, it 
may be enforced in the admiralty. Jb. 

(Jurisdiction as far as the tide ebbs and flows.) The services 
in this case were performed in the port of New Orleans, and 
and whether this was within the jurisdiction of the admiralty or 
not, depends on the fact whether the tide in the Mississippi 
ebbs and flows as high up the river as the port of New Orleans. 
The court considered themselves authorized judicially to no- 
tice the situation of New Orleans for the purpose of determin- 
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ing whether the tide ebbs and flows as high up the river as 
that place ; and being satisfied that although the current of the 
Mississippi at New Orleans may be so strong as not to be 
turned backwards by the tide, yet the effect of the tide upon 
the current is so great as to occasion a regular rise and fall of 
the water, New Orleans may be properly said to be within the 
ebb and flow of the tide, and the jurisdiction of the admiralty 
prevails there. Jb. 

4. (Place of rendering service determines jurisdiction.) The ma- 
terial consideration is, whether the service was essentially a 
maritime service, and to be performed substantially on the sea 
or tide water. It is no objection to the jurisdiction of the ad- 
miralty in the case, that the steamboat Planter was to be em- 


ployed in navigating waters beyond the ebb and flow of the 
tide. Ib. 


ADVERSE POSSESSION. 

1. (Under fraudulent title.) A deed fraudulently obtained is not 
available as the foundation of an adverse possession, so as to 
avoid a subsequent conveyance ; nor is a deed available for such 
purpose executed by a person assuming to act as the attorney 
of the grantor, but without authority, when such want of authori- 
ty is known to the grantee. Livingston v. Peru Iron Co. 9 
Wendell, 511. 

2. (Party must be in possession bona fide.) To constitute a pos- 
session adverse so as to bar a recovery or to avoid a deed sub- 
sequently executed by the true owner, the party setting up the 
possession must, in making his entry upon the land, act bona 
fide ; he must rely on his title ; he must believe the land to be 
his and that he has title thereto although his title may not be 
rightful or valid ; but if the title be an absolute nullity, as a 
deed obtained by fraud or forgery, it will not serve as the founda- 
tion of an adverse possession. Ib. 

ALLEGIANCE, CHANGE OF. See Law. 

AMENDMENTS. 

1. (After notice of trial.) A plaintiff after notice of trial will on 
application be allowed to amend his declaration by changing the 
venue, or paying costs of motion and of former plea if new de- 
fence be interposed. Farrington v. Suydam, 9 Wendell, 430. 

2. ( Teste.) The omission to state the title of office of the pre- 
siding officer of a court in the test of a writ is no cause for set- 
ting aside the process; an amendment will be allowed. The 
People v. Albany Mayor’s court, 9 Wendell, 486. 

See Dower. 

38* 
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APPEAL. 


}. 


(Amount in dispute.) R. being indebted to the Farmers’ 
Bank of Alexandria, on certain promissory notes exceeding in 
amount one thousand dollars, conveyed to H. a lot of ground in 
Alexandria, exceeding one thousand dollars in value, devised 
to her by her husband to secure the payment of the said notes 
by sale of the lot. R. claimed an estate in fee in the property 
conveyed to the trustee. The sum due tothe bank was re- 
duced by payments to less than one thousand dollars, and R. 
being deceased, a bill was filed by the bank to compel the 
trustee to sell the property conveyed to him by R. for the pay- 
ment of the balance of the debt. The circuit court decreed 
that R. held no other interest in the property than a life estate, 
and dismissed the bill. The complainant appealed. On a 
motion to dismiss the appeal for want of jurisdiction, the debt 
remaining due tothe bank being less than one thousand dollars, 
the amount required to give jurisdiction in appeals and writs of 
error from the circuit court of the district of Columbia; it was 
held, that the real matter in controversy was the debt claimed 
in the bill; and though the title of the lot might be inquired 
into incidentally, it does rot constitute the object of the suit. 
The appeal was dismissed. Farmers’ Bank of Alexandria v. 
Siaof et al., 7 Peters, 168. 


. (Appeal to S. C. then in session, and not allowed by court ap- 


pealed from.) A decree was pronounced by the district court 
of the United States for the district of Alexandria, in Decem- 
ber, 1829, from which the defendants appealed, but did not 


‘ bring up the record. At January term, 1832, the appellees, 


in pursuance of the rule of court, brought up the record and 
filed it; and on motion of their counsel, the appeal was dis- 
missed. On the 9th of March, 1832, a citation was signed by 
the chief justice of the court for the district of Columbia, citing 
the plaintiffs in the original action to appear before the supreme 
court, then in scssion, and show the cause why the decree of 
the circuit court should not be corrected. A copy of the record 
was returned with the citation, ‘executed,’ and filed with the 
clerk. By the court. The record is brought up irregularly, 
and the cause must be dismissed. Yeaton et al. v. Lenoz et al., 
7 Peters, 220 

(Only part of defendants join in appeal.) Appeal dismissed 
because all the defendants in the circuit court had not joined 
in the appeal to the supreme court. Owings v. Kineannon, 
7 Peters,399. 
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(Amount in dispute.) The claimants of eighty-four boxes of 
sugar seized in the port of New Orleans, for an alleged breach 


of the revenue laws, and condemned as forfeited to the United 


States for having been entered as brown instead of white sugar, 
claimed an appeal from the district court of the United States 
to the supreme court. The sugars, while under seizure, were 
appraised at two thousand six hundred and two dollars and 
fifty-one cents, and after condemnation they were sold for two 
thousand three hundred and thirty-eight dollars, and forty-eight 
cents; leaving, after deducting the expenses and costs of sale, 
the sum of two thousand one hundred and fifty dollars and six 
cents. ‘I'he duties on the sugars, considering them as white or 
brown, being deducted from the amount, reduced the net pro- 
ceeds below two thousand dollars, the amount upon which an 
appeal could be taken. Held, that the value in controversy 
was the value of the property at the time of the seizure, exclu- 
sive of the duties, and that the claimants had a right to appeal 
to this court. The United Slates v. Eighty-four Boxes of Sugar, 
7 Peters, 453. 

(Appeal from an order of a mandamus.) A mandamus was 
issued by the superior court of appeals of the eastern middle 
district of Florida directed to the register and receiver of the 
western land, district of Florida, commanding them to permit 
the entry and purchase of certain lands. From this proceeding 
the register and receiver appealed to this court. The appeal 
was dismissed ; the proceeding at mandamus being at common 
law, and therefore the removal to this court should have been 
by writ oferror. Ward et al. v. Gregory,7 eters, G33. 


ARBITRATION AND AWARD. 


(Subject of suit assigned.) Where, after asuit in chancery by 
the complainant as the endorser of certain bills of exchange 
accepted by the defendant, had progressed to an order of re- 
ference to a master to state an account, the complainant as- 
signed all his estate and effects as an insolvent debtor, and it 
was then agreed between the solicitor for the complainant 
and the defendant to submit the question to the master whether 
or not the suit could be further prosecuted in the name of the 
complainant, it not being stated in the bill or otherwise ap- 
pearing’ in the cause that the complainant sued in entre droit, 
and if he should be of opinion that it could not, then it was 
agreed by the solicitor, as the attorney and of counsel for and 
acting in behalf of the holders and owners of certain accept- 
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ances, the subject matter of the suit, on one part, and the de- 
fendant on the other, that all claims and demands upon or re- 
lating to the acceptances, and all matters of set-off, should be 
referred to the arbitrament of the master, and the master de- 
termined that the suit did abate by the assignment, that the 
complainant in the suit in chancery was the true and lawful 
holder of the acceptances, and that the defendant was bound 
to account to him for the moneys in his hands belonging to the 
drawer of the bills at the time of the acceptances, and certi- 
fied a balance as due from the defendant to the complainant; 
and an action was brought upon such award in the name of 
the complainant, to which the defendant pleaded, that after 
the drawing, accepting and endorsing the bills of exchange, 
and previous to the submission, the complainant assigned all 
his estate and effects, as an insolvent débtor, to assignees, 
who thereby became the true and lawful holders and owners 
of the bills of exchange; it was held, that the decision of the 
master that the suit abated by the assignment was correctly 
made; that the reference of all claims and demands upon or 
relating to the acceptances authorized the arbiter to deter- 
mine that the complainant was the true and lawful holder of 
the bills of exchange, and that the defendant was estopped by 
the submission and award from pleading that the assignees 
were the true and lawful holders of the bills. Garr v. Gomez, 
9 Wendell, 649. 

2. (Auditor and referee distinguished.) It was further held, in this 
case that there is a distinction between the reference of a col- 
lateral or incidental matter of appraisement or calculation, and 
the submission of matters in controversy for the purpose of a 
final determination ; that the latter, and not the former, is a 
submission to arbitration. Ib. 


ARREST. 


1. ( Of a person under previous arrest.) A person arrested in one 
county, passing through another county in the ordinary route 
of travel from the place where he was arrested to the place 
where he is to be conveyed according to the command of the 
process under which the arrest was made, is not a subject to 
arrest in the county through which he passes, and if arrested, 
all persons concerned in the same, with the knowledge of the 
previous arrest, are answerable as for an unlawful arrest. 
Love v. Humphrey et al., 9 Wend. 204. 


2. (By wrong name.) Process, whether civil or criminal, against 
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a person by a wrong or fictitious name, would not, previous to 
the acts of 1830, justify an arrest, although the person taken 
was the one intended to be arrested. Gurnsey v. Lovell, 9 
Wend. 319. 

See Atrorney. 

ASSIGNMENT FOR THE BENEFIT OF CREDITORS. 

1. (As to consulting creditors on assignments.) It is not neces- 
sary to the validity of a deed of assignment for the benefit of 
creditors, that creditors should be consulted ; though the pro- 
priety of pursuing such a course will generally suggest it, when 
they can be conveniently assembled. But be this as it may, 
it cannot be necessary that the fact should appear on the face 
of the deed. Brashear v. West, 7 Peters, 608. 

2. (Of all a man’s property not per se fraudulent.) That a gen- 
eral assignment of all a man’s property is per se fraudulent, has 
never been alleged in this country. The right to make it, 
results from the absolute ownership which every man claims 
over that which is his own. Jb. 

3. (Favor to some creditors.) An assignment was made by Fran- 
cis West, to certain trustees of all his property, giving prefer- 
ence to particular creditors ; who were to be paid their claims 
in full, before any portion of the property assigned was to be 
divided among his other creditors. By the court; the prefer- 
ence given in this deed to favored creditors, though liable to 
abuse, and perhaps to serious objections, is the exercise of a 
power resulting from the ownership of property, which the law 
has not yet restrained. It cannot be treated as a fraud. Jb. 

4. (Assent and release by creditors required.) The assignment 
excluded from the benefit of its provisions all creditors who 
should not within ninety days execute a release of al] claims 
and demands on the assignor of any nature or kind whatsoever. 
By the court. This stipulation cannot operate to the exemp- 
tion of any portion of a debtor’s property, from the payment of 
of his debts. Ifa surplus should remain after their extinguish- 
ment, that would be rightfully his. Should the fund not be 
adequate, no part of it is relinquished. ‘I'he creditor releases 
his claim only to the future labors of his debtor. If this release 
were voluntary, it would be unexceptionable. But it is induced 
by necessity arising from the certainty of being postpoued to all 
those creditors who shall accept the terms by giving the release- 
It is not therefore voluntary. Humanity and policy both plead 
so strongly in favor of leaving the product of his future labors 
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to the debtor, who has surrendered all his property, that in 
every commercial country known to the court, except our own, 
the principle is established by law. This certainly furnishes a 
very imposing argument against its being denied. The objec- 
tion is certainly powerful that it tends to delay creditors. If 
there be a surplus, the surplus is placed in some degree out of 
the reach of those who do not sign the release, and thereby 
entitle themselves under the deed. But the property is not 
entirely locked up. <A court of equity, exercising chancery 
jurisdiction, will compel the execution of the trust, and decree 
what may remain to those creditors who have not acceded to 
the deed. Yet the court are far from. being satisfied, that 
upon general principles such a deed ought to be sustained. 
Ib. 

. (Constitution of Pennsylvania.) Whatever may be the intrin- 
sic weight of objections to such assignments, they seem not to 
have prevailed in Pennsylvania. The construction which the 
courts of that State have put on the Pennsylvania statute of 
frauds, must be received in the courts of the United States. 
Ib. 

. (Set-off.) The assignment transferred to the assignees a debt 
due to the assignor by the complainant. The complainant 
filed a bill against the assignees, claiming to set off against the 
debt assigned to them, the amount of a judgment obtained by 
him against the assignor, after the assignment. By the court: 
if subsequent to the assignment being made, and before notice 
of it, any counter claims be acquired by a debtor to the assignor, 
these claims may, unquestionably, be sustained. But if they 
be acquired after notice, equity will not sustain them. If it 
were even true, that they might have been offered in evidence 
in a suit at law brought in the name of the assignor, he who 
neglected to avail himself of that advantage, cannot after judg- 
ment avail himself of such discount as plaintiff in equity. Jb. 


ASSIGNMENT. See Arsirration ; Bits, &c. 


ASSUMPSIT. 


1. (For income of widows’ thirds against assignee.) An action of 
assumpsit may be maintained against the assignee of land, sub- 
ject to the charge of a widow’s thirds, to recover the principal 
of such charge, by those entitled to it after her death, without 
an express promise to pay it on the part of the assignee ; but 
the judgment must be entered so as to make the land merely 
liable, and not the defendant personally. Pidcock v. Bye, 3 
Rawle, 183. 
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2. (To recover back money paid on subscription to stock.) The 
legislatures of New Jersey and Pennsylvania having passed an 
act to incorporate a company styled ‘The Communication 
Company,’ both States appointed the same persons commis- 
sioners, who constituted the defendants agents to obtain sub- 
scriptions to the stock, and agreed to give them one per cent. 
on the amount of the subscriptions they obtained. The plain- 
tiff subscribed for twenty shares of the stock, and paid the first 
instalmeut on each share. A sufficient number of shares were 
subscribed to entitle the company to letters patent from New 
Jersey, which were accordingly granted, but none were ever 
obtained from Pennsylvania. The plaintiff brought an action 
of assumpsit against the defendants to recover back the money 
paid by him on his subscription, which the defendants claimed 
to retain towards the payment of a debt due to them by the 
commissioners for service in relation to their agency. Held, 
that the plaintiff was entitled to recover back the amount paid 
by him, deducting its proportion of all reasonable charges. 
Hudson v. Wharton, 3 Rawle, 390. 

3. (By assignee of a bond.) Assumpsit will not lie by the as- 
signee of a bond to recover the amount due to him, except on 
an express promise, although his right to the money has been 
recognized, a partial payment made to him, and a negotiation 
had for the payment of the balance. Dubois v. Doubleday, 9 
Wend. 317. 

ATTORNEY. 

(Arrest for money collected.) An attorney in New York is not 
liable to imprisonment in an action for moneys collected ; if the 
plaintiff seeks to imprison him, he must proceed by attachment 
as for contempt. Bohanan v. Peterson, 9 Wend. 503. 

BAILMENT. 

1. (Liability of warchousemen.) Warehousemen are not liable for 
injury to property entrusted to them, if they use all the care 
and diligence in relation to the property which prudent men 
exercise in respect to theirown. Knapp v. Curtis & Root, 9 
Wend. 60. 

2. (Common carrier liable for baggage.) A common carrier who 
carries passengers and their baggage is responsible for the bag- 
gage, if lost, although no distinct price be paid for its trans- 
portation ; the compensation for its conveyance, in contempla- 
tion of law, is included in the fare of the passenger. Orange 
County Bank v. Brown, et. al. 85. 
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3. 


«1 


(Common carrier how far liable for money in a trunk.) Where, 
however, the baggage consists of an ordinary travelling trunk, 
in which there is a large sum of money, such money is not con- 
sidered as included under the term baggage, so as to render 
the carrier responsible for it. It seems, however, that he would 
be liable for money in the trunk, not exceeding an amount or- 
dinarily carried for travelling expenses. 1b. 


. (Warehouseman. Negligence of servants.) A warehouseman, 


not chargeable with negligence, is not responsible for goods 
entrusted to him, stolen or embezzled by his store-keeper or 
servant; and the onus of shewing negligence lies upon the 
owner. Schmidt & Webb v. Blood & Green, 9 Wend. 268. 


. (Warehouseman’s lien.) Where a large quantity of any par- 


ticular kind of merchandise is stored in a warehouse, and por- 
tions of it are from time to time delivered out without the stor- 
age thereon being paid, the warehouseman has a lien upon the 
portion left for the storage of the whole. Jb. 


. (Hirer. Thing hired attached in suit against owner.) Where 


a steamboat chartered for six months to ply between New York 
and New Brunswick, was arrested in New Jersey by process 
of attachment sued out by a creditor of the owner, who on 
receiving notice of the seizure of the boat refused to procure 
her liberation, by giving bonds or otherwise, it was held, that 
by such refusal the hirer was discharged from the contract and 
from ail liability for the hire of the boat for the residue of the 
term. The Stamford Steam Boat Company v. Gibbons, 9 Wend. 
327. 


. (Such attachments presumed to be legally made.) An attach- 


thus issued will be presumed to have issued conformably to the 
laws of the place where it is executed, and will protect the hirer 
from responsibility, the same as if the property had been taken 
on an execution against the owner. 10. 


BILL OF EXCEPTIONS. 


1. 


(Inserting judge’s charge.) The whole charge of the circuit court 
was brought up with the record. By the court. This is a practice 
which this court have uniformly discountenanced, and which 
the court trusts a rule made at last term will effectually suppress. 
Magniac v. Thompson, 7 Peters, 348. 


. (Reasonable time given to settle.) Where there is an order to 


stay proceedings until the settlement of a bill of exceptions, 
the party tendering the bill is entitled to a reasonable time, 
after attending before the judge for settlement, to engross the 
bill and obtain the signature of the judge, and until the 











1833.] Digest of Recent Decisions. 337 


judge’s signature is obtained, the bill is not settled, and a 
judgment entered previous thereto will be set aside as irregu- 
larly entered. Pelletrea vy. Moore, 9 Wend. 493. 

BILLS OF EXCHANGE, &c. 

1 (Bank liable as agent to collect.) A bank, where a note is left 
for collection, are chargeable either in case or assumpsit for 
neglecting the proper measures to charge indorsers. McKin- 
ster v. Bank of Utica, 9 Wend. 46. 

2. (Inable to actual owner.) Where A was the holder of a 
negotiable note and turned it out to B as collateral security 
for the payment of a debt due to the latter, who left the note 
at a bank for collection, and the bank neglected to give no- 
tice of non-payment to the indorsers, whereby the money 
specified in the note was lost to A who was obliged to pay 
the amount to B, it was held that an action lay against the 
bank at the suit of A, although he had never any intercourse 
with the bank in relation to the note. Ib. 

. (Suit in name of assignor after assignment.) So also it was 
held, that the suit was properly brought in the name of A, 
although it appeared that he had assigned his interest in the 
note to third persons. Jb. 

4. (Satisfaction by note of third person.) Where a creditor re- 
ceives an order or draft from his debtor upon a third per- 
son for a given sum, alleged by the debtor to be due within a 
few days, and the creditor takes the note of such third person, 
payable in six or nine months, he makes the debt his own, 
and in case of non-payment of the notes cannot call upon his 
debtor for the amount of the draft. Southwick et al. v. Saz, 
9 Wend. 122. 

. (Liability of indorser of an accommodation note.) A note in- 
dorsed for the accommodation of the maker, delivered to him 
to be used in renewal of a former note about to fall due at a 
bank, transferred by the maker as collateral security for the 
payment of another debt owing by him, cannot be enforced 
against the indorser by the creditor to whom such transfer is 
made. Wardell et al. v. Howell, 9 Wend. 170. 

6. (Accommodation indorser how liable.) Where a note has 
effected the substantial purpose for which it was designed by 
the parties, an accommodation indorser cannot object that it 
was not effected in the precise manner contemplated at the 
time of its creation; but where a note has been diverted from 
its original destination and fraudulently put in circulation by 
the maker or his agent, the holder cannot recover upon it 
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against an accommodation indorser without showing that he 
received it in good faith, in the ordinary course of trade, and 
paid for it a valuable consideration. Ib. 

7. (Transfer in the ordinary course of business.) Receiving the 

transfer of a note as collateral security for the payment of a 

pre-existing debt, is not taking it in the ordinary course of 

trade, and for a valuable consideration, as between the cred- 
itor and accommodation indorser. Ib. 

(Notice of protest.) A notice of protest to an endorser that the 

note of A B, indorsed by him, is protested for non-payment 

is sufficient to put him on inquiry, although the amount of 
the note is erroneously stated in the notice, and its date is 
not given; and if from the facts appearing on the trial the 
jury are satisfied that the indorser was not misled by the 
notice, they are authorized to find a verdict against him. 

Bank of Rochester vy. Gould, 9 Wend. 279. 

9. (Payment of orders for money is ground of presumption of 
funds.) Orders for goods, in the hands of the drawee, are 
prima facie evidence of goods sold to the drawer delivered to 
the payee at his request — not so with orders for money: they 
are presumed .to be drawn, nothing appearing to the con- 
trary, upon funds in the hands of the drawee, and if paid 
give no cause of action against the drawer, unless that pre- 
sumption is rebutted by other evidence. Alvord v. Baker 
& Cooper, 9 Wend. 323. 

BOND. 

1. (For faithfulness of paymaster ; executed by two instead of 
three ; defalcation alleged to be out of his district ; governed 
by laws of United States.) Action on a bond executed by. 
William Carson, as paymaster, and signed by A. L. Duncan 
and John Carson as his sureties, conditioned that William 
Carson, paymaster for the United States, should perform the 
duties of that office within the district of Orleans. The breach 
alleged was, that W. C. had received large sums of money in 
his official capacity, in his life time, which he had refused to 
pay into the treasury of the United States. The bond was 
drawn in the names of Abner L. Duncan, John Carson, and 
Thomas Duncan, as sureties for William Carson, but was not 
executed by Thomas Duncan. There were no witnesses to 
the bond, but it was acknowledged by all the parties to it before 
a notary public. The defendants, the heirs and representatives 
of A. L. Duncan, in answer to a petition to compel the payment 
of the bond, say that it was stipulated and understood, when 
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the bond was executed, that one Thomas Duncan should sign 
it, which was never done, and the bond was never completed ; 
and therefore A. L. Duncan was never bound by it: they also 
say, that, as the representatives of A. L. Duncan, they are not 
liable for the alleged defaleation of William Carson, because 
he acted as paymaster out of the limits of the district of Louisi- 
ana; and the deficiencies, if any, occurred without the limits 
of the said district. Before the jury were sworn the defendants 
offered a statement to the court for the purpose of obtaining 
a special verdict on the facts, according to the provisions 
of the act of the legislature of Louisiana in 1818. ‘The 
court would not suffer the same to be given to the jury for 
a special finding because it was ‘ contrary to the practice of 
the court to compel a jury to find a special verdict.’ The judge 
charged the jury, that the bond sued upon was not to be gov- 
erned by the laws of Louisiana in force when the bond was 
signed at New Orleans, but that this and all similar bonds must 
be considered as having been executed at the seat of the gov- 
ernment of the United States, and to be governed by the prin- 
ciples of the common law ; that although the copy of the bond 
sued on, which was certified from the treasury department, 
exhibited a scraw] instead of a seal, yet they had a right to 
presume that the original bond had been executed according to 
law ; and that in the absence of all proof as to the limits of the 
district of New Orleans, the jury was bound to presume that 
the defalcation occurred within the district; and if the pay- 
master acted beyond the Jimits of the district, it was incumbent 
on the defendants to prove the fact: held, that there was no 
error in these decisions of the district court of Louisiana. This 
is an official bond, and was given in pursuance of a law of the 
United States. By this law, the conditions of the bond were 
fixed ; and also the manner in which its obligations should be 
enforced. It was delivered to the treasury department at 
Washington; and to the treasury did the paymaster and his 
; sureties become bound to pay any moneys in his hands. 
; These powers exercised by the federal government cannot be 
i questioned. {t has the power of prescribing under its own 
laws, what kind of security shall be given by its agents for a 
faithful discharge of their public duties. And in such cases 
the local law cannot affect the contract, as it is made with the 
government; and in contemplation of law, at the place where 
its principal powers are exercised. Duncan’s Heirs v. The 
United States, 7 Peters, 435, 
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2. (Of public officers.) A bond executed by a public officer, for 
the due performance of his official duties in the disbursement 
of public money, is to be governed by the laws of the United 
States as they operate in the District of Columbia, the accounts 
of the officer being required to be settled at the treasury depart- 
ment. Jb. 


BURGLARY. 

1. (Jn a house not constantly resided in.) Burglary may be com- 
mitted in a house in the city in which the prosecutor intended 
to reside on his return from his summer residence in the coun- 
try, and to which, on going into the country, he had removed 
his furniture from his former residence in town ; though neither 
the prosecutor nor his family had ever lodged in the house, in 
which the crime is charged to have been committed, but merely 
visited it occasionally. The Commonwealth v. Brown, 3 Rawle, 
207. 

. (Allegation of intent.) In an indictment for burglary, it is not 
necessary to charge the prisoner with having broken and en- 
tered the prosecutor’s house with an intent to commit a felony 
therein. Jb. 

CASE. 

1. (Against justice for false return on appeal.) In an action 
against a justice for a false return on an appeal from a judg- 
ment rendered by him, in consequence of which the appeal is 
quashed, to entitle the plaintiff to sustain his action, he must 
show that had such appeal not been quashed, he would have 
got rid of the judgment against him. Millard v. Jenkins, 9 
Wend. 298. 

2. (The same.) Where a verdict in a justice’s court was ren- 
dered near midnight of the nineteenth day of a month, and 
the justice on the next day entered judgment as of the twen- 
tieth, and the party against whom the judgment was given 
appealed, reciting in his appeal bond the judgment as ren- 
dered on the twentieth; and the justice subsequently in his 
return to the common pleas stated the circumstances, and 
that the judgment was rendered on the nineteenth, in conse- 
quence of which the appeal was quashed, it was held, that no 
action lay against the justice for a false return; nor for 
fraudulently misleading the party, there being no evidence of 
a fraudulent intent. Jb. 

See Pieas anp PLEApING. 

CERTIORARI. 

(Hearing an application for.) On a motion for a certiorari in 
open court, the party against whom the proceeding is had is 
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not allowed to controvert the allegations of the party applying; 
he is at liberty only to present such questions of law as in this 
stage of the proceeding properly arise. Commissioners of 
Highways of Warwick vy. The Judges, &c. of Orange, 9 Wend. 
434. 

CHANCERY. 

1. (Parties.) A bill was filed in the circuit court of Ohio claim- 
ing a conveyance of certain real estate in Cincinnati from the 
defendants, and after a decree in favor of the complainants, and 
an appeal to the supreme court, the decree of the circuit court 
was reversed, because a certain Abraham Garrison, through 
whom one of the defendants claimed to have derived a title, 
had not been made a party to the proceedings, and who was at 
the time of the institution of the same, a citizen of the State of 
Illinois, although the fact of such citizenship did not then ap- 
pear on the record. Afterwards, a supplemental bill was filed 
in the circuit court, and Abraham Garrison appeared and 
answered, and disclaimed all interest in the case; whereupon 
the circuit court, with the consent of the complainants, dismis- 
sed the bill as to him. By the court. If the defendants have 
distinct interests, so that substantial justice can be done by de- 
creeing for or against one or more of them, over whom the court 
has jurisdiction, without affecting the interests of others, its juris- 
diction may be exercised as tothem. If, when the cause came 
on for hearing, Abraham Garrison had still been a defendant, 
a decree might then have been pronounced for or against the 
other defendants, and the bill have been dismissed as to him, if 
such decree could have been pronounced as to them without 
affecting his interests. No principle of law is perceived which 
opposes this course. The incapacity of the court to exercise 
jurisdiction over Abraham Garrison, could not affect their juris- 
diction over other defendants, whose interests were not connect- 
ed with his, and from whom he was separated, by dismissing 
the bill as to him. Vattier v. Hinde, 7 Peters, 252. 

2. (Purchaser without notice.) The rules of law respecting a 
purchaser without notice, are formed for the protection of him 
who purchases a legal estate, and pays the purchase money 
without a knowledge of the outstanding equity. They do not 
protect a person who acquires no semblance of title. They ap- 
ply fully only to the purchaser of the legal estate. Even the 
purchaser of an equity is bound to take notice of any prior 
equity. 1b. 

3. (Departure in the replication.) The bill set forth a title in 
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5. 


6. 


B. H. the wife of T. H. by direct descent from her brother to 
herself, and insisted on this title to certain real estate. The 
answer of the defendants resisted the claim, because the land 
had been conveyed by the complainants before the institution 
of the suit to A.C. The complainant in his replication admit- 
ted the execution of the deed to A. C. but averred that it was 
made in trust to reconvey the lot to T. H. to be held by him 
for the use and benefit of B. H. his wife, and her heirs, and to 
enable T. H. to manage and litigate the said rights ; and that 
A. H. in execution of the trust, made a deed to T. H. The 
deed was recorded, and was exhibited, but it did not state the 
trust. The rules of the court of chancery will not permit this 
departure in the replication from the statements of the bill. Jd. 


. (Where representatives of original parties are admitted, the testi- 


mony before taken remains in the case.) Where the new parties 
to a proceeding in chancery are the legal representatives of an 
original party, and the proceedings have been revived in their 
names, by the order of the court on a bill of revivor ; the settled 
practice is to use all the testimony which might have been used 
if no abatement had occurred. The representatives take the 
place of those which they represent, and the suit proceeds in a 
new form, unaffected by the change of name. J). 

(Fruits of judgment at law.) To deprive a party of the fruits 
of a judgment at law, it must be against conscience that he 
should enjoy them. The party complaining, must show that he 
has more equity than the party in whose favor the law has de- 
cided. Brashear v. West, 7 Peters, GOS. 

(Practice as to complex accounts.) A complex and intricate 
account is an unfit subject for examination in a court, and ought 
always to be referred to a commissioner, to be examined by 
him and reported, in order to a final decree. To such report 
the parties may take any exceptions, and thus bring any ques- 
tion they may think proper before the court. Dubourg de St. 
Colombe’s Heirs v. The United States, 7 Peters, 625. 

(Adverse possession fraudulently gained does not defeat 
grant.) Where, to a bill in chancery filed by a purchaser 
of land, alleging a previous conveyance of part of the same 
premises executed by his grantor, to have been obtained by 
fraud, and that the grantee, under such fraudulent deed, had 
entered into possession and held and occupied the premises, 
praying a discovery, an account and general relief, the de- 
fendant demurred, relying upon his possession under his deed 
as rendering void the conveyance to the complainant; it was 
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held, that the possession under the deed admitted by the de- 
murrer to have been fraudulently obtained, could not be con- 
sidered adverse so as to avoid the deed to the complainant, 
and the demurrer was overruled and the defendant decreed to 
answer. Livingston y. Peru Iron Co. 9 Wend. 511. 


8. (Process against property not liable on execution at law.) To 


entitle a judgment creditor at law to the aid of a court of 
chancery to obtain satisfaction of his judgment against the 
defendant out of property not liable to be levied upon by ex- 
ecution, he must show not only an execution issued but re- 
turned nulla bona, and no state of facts will excuse such return. 
McElwain vy. Willis, 9 Wend. 548. 

(The same.) A bill in chancery may be filed to remove a 
fraudulent or inequitable obstruction or embarrassment to the 
satisfaction of a judgment by execution; but the bill in such 
case must distinctly and specifically allege that there is real 
estate which is subject to the judgment, or personal property 
liable to the execution. Ib, 


COMMENCEMENT OF SUITS. 
5. 


(Declaration against two and service on one.) When a suit 
against two defendants is intended to be commenced by the 
filing and service of a declaration, and a copy of the declara- 
tion is served upon only one of the defendants, the plaintiff 
has no right to enter a nolle prosequi as to the other, and 
to amend by converting his declaration into a declaration 
against the defendant alone who had appeared, although the 
suit be on a joint and several prommissory note. Bank of 
Auburn v. E. & G. Knapp, 9 Wend, 433. 

(By original writ.) A suit cannot be commenced by original 
writ in New York, except when no other process can be used. 
Hayward vy. Hoyt, 9 Wend. 483. 

(Capias, in case where arrest not legal.) A capias, such as 
is used in actions non-bailable, may issue, notwithstanding 
the statute prohibiting arrest and imprisonment on civil pro- 
cess in actions upon contract. Ib. 


. (Modes of service in New York.) Action for the recovery of 


debt or damages must be commenced either, 1. by capias 
against individuals not privileged, 2. by summons against 
corporations, and 3. by the filing and service of a declara- 
tion. Ib. 


5. (Want of service cured by appearance.) Where a suit against 


several defendants is commenced by declaration, the proceed- 
ings will not be set aside, although the declaration was not 
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served on all the defendants, if an attorney has appeared, and 
put in a plea for all of them. Adams v. Gilbert et. al. 9 
Wend. 499. 

See Escare. 

COMMON COURTS. See Guaranry. 

COMMON LAW. 


(In Virginia.) The common law of England, and all the statutes 
of parliament made in aid of common law, prior to the fourth 
year of the reign of king James the first, which are of a 
general nature, and not local to the kingdom, were ex- 
pressly adopted by the Virginia statute of 1776; and the 
subsequent revision of its code have confirmed the general 
doctrine on this particular subject. Scolt vy. Lunt’s Adminis- 
trator, 7 Peters, 596. 

COMMON CARRIER. See Bastmenr. 

CONTRACTS. 

1, (Alteration of a written contract by parol.) Where a con- 
tract would be valid if made by parol, the time of performance 
may be enlarged by parol, but this cannot. be done where the 
contract is for the conveyance of land, or is of such a nature 
that it would net be valid if made by parol. Blood vy. Good- 
rich, 9 Wend. 68. 

2. (Buying offices.) Where a person receives a deputation to a 
public office, which entitles him by statute to a certain per 
centage upon the fees and emoluments of the office of his prin- 
cipal, and on receiving his appointment, enters into an agree- 
ment to perform the duties of his office at a fixed salary, such 
agreement being in violation of the act, against buying and 
selling offices, is void, although it be not certain that the 
stipulated sum would be less than the per centage allowed by 
the law. Tappan vy. Brown, 9 Wend. 175. 

3. (The same.) Where such corrupt agreement has been enter- 
ed into, although the duties of the office have been faithfully 
performed by the deputy, no action lies by him against his 
principal for the recovery of his portion of the fees and emolu- 
ments received by the principal. Jb. 

4. (Memorandum by a witness does not affect a deed.) Where 
a party bound himself by bond that A and B should execute 
certain articles of dissolution of a mercantile firm, and that 
the same should be delivered duly executed to the obligee by 
a certain day, in which articles it was recited that the said B 
had some interest in the profits of the concern in lieu and 
satisfaction for his services rendered, it was held, that a me- 
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morandum, made by the witness in the attestation clause on 
the execution of the instrument by A and B, that it was un- 
derstood, declared and protested by A and B, that notwith- 
standing the recitals in the instrument, B was not a partner, 
nor had any share in the profit or loss of the concern, but 
was merely entitled to compensation for services by a com- 
mission or per centage on the profits without being a partner, 
did not vary the contract, and that the condition of the bond 
was complied with notwithstanding such memorandum. 
Wright vy. Taylor, 9 Wend. 538. 

5. (The same.) It seems that even had the memorandum been 
contradictory to the body of the instrument, it would not have 
affected or varied its construction, on the ground that parol 
declarations, varying or contradicting a written instrument, 
are inadmissible in evidence. Ib. 

See Principat anp Acent; Prieas anp PLeapine. 

CONSTABLE. See Preas anp Prrapine. 

CONSTRUCTION OF ESTOPPEL. See Deep. 

CONSTITUTIONAL LAW. 

J). ( Taking private property for public use.) The provision in the 
fifth amendment to the constitution of the United States, declar- 
ing that private property shall not be taken for public use with- 
out just compensation, is intended solely as a limitation on the 
exercise of power by the government of the United States ; and 
is not applicable to the legislation of the States. Barron v. The 
Mayor and City Council of Baltimore, 7 Peters, 243. 

2. (Jurisdiction where a foreign consul is a party.) The record 
of the proceedings in this case, brought up with the writ of error 
to the court for the correction of errors of the State of New York, 
showed that the suit was commenced in the supreme court of 
the State of New York, and that the plaintiff in error, who was 
consul general of the king of Saxony, did not plead or set up 
his exemption from such suit in the supreme court ; but on the 
cause being carried up to the court for the correction of errors, 
this matter was assigned for error in fact; notwithstanding which, 
the court oferrors gave judgment against the plaintiff in error. 
The court of errors of New York having decided that the char- 
acter of consul did not exempt the plaintiff in error from being 
sued in the State court, the judgment of the court of errors was 
reversed. Davis v. Packard,7 Peters, 276. 

. (The same subject.) If a consul, being sued in a State court, 
omits to plead his privilege of exemption from the suit, and 
afterwards, on removing the judgment of the inferior court toa 
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higher court by a writ of error, claims the privilege, such an 
omission is not a waiver of the privilege. If this was to be 
viewed merely as a personal privilege, there might be grounds 
for such a conclusion, but it cannot be so considered ; it is the 
privilege of the country or government which the consul repre- 
sents. This is the light in which foreign ministers are consid- 
ered by the ] iw of nations; and our constitution and law seem 
to put consuls on the same footing in this respect. Jb. 

4. (Suit against consul as bail.) The action in the supreme court 
of New York against the defendant, was on a recognizance of 
bail, and it was contended that this was not an original proceed- 
ing, but the continuance of a suit rightfully brought against one 
who was answerable to the jurisdiction of the court in which it 
was instituted, and in which the plaintiff in error became special 
bail for the defendant, and therefore the act of congress did 
not apply to the case. Held, that the act of congress being 
general in its terms, extending to all suits against consuls, it 
applied to this suit. Ib. 

. (Admiralty suit against a State.) Juan Madrazzo, a subject 
of the king of Spain, filed a libel praying admiralty process 
against the State of Georgia, alleging that the State was in 


er 


possession of a certain sum of money, the proceeds of the sale 
of certain slaves which had been seized as illegally brought 
into the State of Georgia; and which seizure had been sub- 
sequently under admiralty proceedings, adjudged to have 
been illegal, and the right of Madrazzo to the slaves, and 
the money arising from the sale thereof, established by the 
decision of the circuit court of the United States for the dis- 
trict of Georgia. The counsel for the petitioner claimed that 
the supreme court had jurisdiction of the case, alleging that 
the elventh amendment of the constitution of the United States 
which declares that the judicial power of the United States 
shall not extend to any suits in law or equity, did not take 
away the jurisdiction of the courts of the United States, in 
suits in the admiralty against a State. Held, that thisis not a 
case where property is in custody of a court of admiralty; or 
brought within its jurisdiction, and in the possession of any pri- 
vate person. It isa mere personal suit against a State to re- 
cover proceeds in its possession, and such a suit connot be 
commenced in this court against a State. Exparte Juan 
Madrazzo, 7 Peters, 627. 

CONSTRUCTION OF STATUTES. 

1. (Decree obtained by fraud.) Under the provisions of an act of 
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us 


congress passed on the 26th May, 1824, proceedings were in- 
stituted in the superior court of the Territory of Arkansas, 
by which a confirmation was claimed of a grant of land alleged 
to have been made to the petitioner, Sampeyreac, by the 
Spanish government, prior tothe cession of Louisiana to the 
United States, by the treaty of April 3d, 1803. This claim 
was opposed by the district attorney of the United States; 
and the court, after hearing evidence, decreed that the peti- 
tioner recover the land from the United States. Afterwards 
the district attorney of the United States, proceeding on the 
authority of the act of 8th May, 1830, filed a bill of review 
founded on the allegation that the original decree was obtain- 
ed by fraud and surprise, that the documents produced in 
support of the claim of Sampeyreac were forged, and that the 
witnesses who had been examined to sustain the same were 
perjured. At a subsequent term Stewart was allowed to be- 
come a defendant to the bill of review, and filed an answer, 
in which the fraud and forgery were denied, and in which he 
asserts that if the same were committed, he is ignorant there- 
of, and asserts that he is a bona fide purchaser of the land for 
a valuable consideration, from one John J. Bowie, who con- 
veyed to him the claim of Sampeyreac by deed, dated about 
the 22d October, 1828. Ona final hearing, the court being 
satisfied of the forgery, perjury and fraud, reversed the original 
decree. Held, that these proceedings were legal, and were 
authorized by the act of Sth May, 1830. Sampeyreac v. The 
United States, 7 Peters, 222. 


. (Retrospective operation.) Almost every law providing a new 


remedy, affects and operates upon causes of action existing 
at the time the law is passed. The law of 1830 is in no re- 
spect the exercise of judicial powers; it only organizes a tri- 
bunal with the powers to entertain judicial proceedings. The 
act, in terms, applies to bills filed, or to be filed. Such re- 
trospective effect is no unusual course in laws providing new 
remedies. Ib. 


. (Entry of goods by a wrong description through mistake.) A 


seizure of sugars was made under an allegation that they 
were of ‘a different quality from that mentioned in the entry. 
By the court. The statute under which these sugars were 
seized and condemned, is a highly penal law, and should, m 
conformity with the rule on the subject, be construed strictly. 
If either through accident or mistake the sugars were enter- 
ed by a different denomination from what their quality requir- 











348 Digest of Recent Decisions. [Oct. 


ed, a forfeiture is not incurred. United States y. Eighty- 
four Boxes of Sugar. 7 Peters, 453. 

CONSULS FOREIGN. See Constiturionat Laws. 

CONVEYANCE. 

1. (Appurtenance.) Although what is necessary to the enjoyment 
of the thing demised, passes with it as an appurtenant, without 
express words, yet what is merely convenient does not. Howell 
v. M‘ Coy, 3 Rawle, 256. 

2. Therefore, a lease of a piece of ground for a tanyard and bark- 
rill, with the use of so much of the water of a stream as may 
be necessary for conducting the business, does not carry with 
it a right to the lessee, to empty the contents of his tanyard 
into the stream, or to dispose of his surplus tan on the adjoin- 
ing land of the lessor. Jb. 

CORPORATION. 

1. (Indemnity to office.) An action cannot be maintained against 
a corporation by one who, by their appointment, has acted as a 

judge and inspector of a corporation election, to recover indem- 
nity for the amount of damages and costs, previously recover- 

ed against him by a corporator, for having fraudulently and 
malicivusly refused his vote when offered ; whether a promise 
of indemnity be considered as having been made before the 
election, or after it has taken place, and the plaintiff been sued 
or threatened with a suit by the aggrieved corporator. Weck- 
erly v. The Ministers, &c. of the German Lutheran Congrega- 

tion, 3 Rawle, 172. 

And the record of the suit brought against the plaintiff, by such 

corporator, is conclusive evidence, that the vote was fraudulently 
and maliciously rejected when offered. Ib. 

3. (Implied powers are not subject to legislative control.) The 
implied powers of a corporation are as much beyond the con- 
trol of subsequent legislation, as powers expressly granted. 
The People vy. Manhattan Company, 9 Wend. 351. 

. (Forfeiture may be waived by subsequent legislative acts.) A 
forfeiture incurred by a corporation, by non-compliance with 
the terms of a condition contained in its charter, may be waived 
by the legislature, by subsequent legislative acts recognizing 
the continued existence of the corporation. Ib. 

5. (Franchise may determine upon non-compliance with a condition.) 
The doctrine of waiver, however, is not applicable, where by 
the terms of a grant or charter the estate or franchise abso- 
lutely determines upon failure to perform a condition. 1b. 

6. (Dissolution.) But even where the terms of a charter of in- 
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corporation are that on failure to perform the condition the 
corporation shall be dissolved, judicial proceedings must be 
resorted to and judgment of ouster had, to effect a dissolu- 
tion; the mere failure to perform not being ipso facto a disso- 
lution. Ib. 


COSTS. 


is 


an 


(Treble costs.) Treble costs in New York, means common 
costs and seventy-five per cent. added thereto. Patchin v. 
Parkhurst, 9 Wend. 443. 


. (Judgment for defendant on some counts and plaintiff on others.) 


Where, to a declaration containing three special counts, and 
also the common money counts, the defendant demurred spe- 
cially to the special counts, and pleaded to issue on the com- 
mon counts, and the plaintiff carried down his cause to trial 
on the issue of fact, and obtained a verdict, and afterwards 
the demurrer was decided in favor of the defendant, it was 
held, that the demurrer being special, and decided in favor 
of the defendant for defects of form in the counts demurred 
to, he was not entitled to costs upon such judgment in his 
favor. Osborne v. Lawrence, 9 Wend. 445. 


. (The same.) It seems had the counts demurred to been held 


bad in substance, that the defendant would have had his costs. 


Tb. 


. (Demurrer and issue on the same count.) So also it seems 


had the demurrer embraced the whole cause of action, the 
defendant would have been entitled to judgment in his favor, 
and to the costs of the demurrer, and the plaintiff would 
not have been entitled to the costs of the issues of fact. Jb. 
(Objection to motion that notice was not sufficient.) A party 
against whom a motion is made objecting to its being granted 
on the ground of short notice, is notwithstanding entitled 
to costs for appearing to resist. Donaldson y. Jackson, 9 
Wend. 450. 


. (Motion to consolidate.) Costs on a motion to consolidate 


suits will be granted, if the motion prevails. Bank of the 
United States v. Strong, 9 Wend. 451. 


. (Expense of procuring attachment against witnesses.) Expenses 


incurred by a party in proceedings to procure attachments 
against his witnesses, are not taxable in the general costs 
against his adversary. Rosekrans v. McIntyre, 9 Wend. 471. 


. (Law relating to costs passed pending the suit.) Where, by an 


existing statute at the commencement of a suit, a penalty is 
imposed upon a party to a fraudulent judgment, but under 
VOL. X.—NO. XX. 40 
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such statute costs were not recoverable by either party in a 
suit for such penalty; and during the progress of the suit the 
statute giving the penalty is repealed, but it is declared that 
no prosecution for a penalty pending at the time of the repeal 
shall be affected thereby, but that the same shall proceed in 
all respects as if the law giving the penalty had not been re- 
pealed; neither party is entitled to costs as against the other, 
although previous to the trial of the cause, the legislature 
change the law as to costs, and give costs in actions for 
penalties and forfeitures, in the same manner as in personal 
actions upon contract. Baker, qui tam y. Bartlett, 9 Wend. 
494, 


See Error; Discovery or Books; Srayine Proceepines. 


COVENANT. 


1, 


iS) 


(Assigning breach.) In an action of covenant for breach of 
the covenant of seisin, it is sufficient to allege the breach by 
negativing the words of the covenant, and the same rule 
applies to the covenant that the grantor has good right to 
convey; but the covenants for quiet enjoyment and of general 
warranty require the assignment of a breach by a specific 
ouster, or eviction by paramount legal title. Rickert vy. Sny- 
der, 9 Wend. 416. 


. (The same.) It is not necessary to state all the facts consti- 


tuting an eviction, but a declaration setting forth such facts 
would be good. Ib. 


. (Warranty of seisin applies to right of possession as well as 


title.) The covenant of warranty applies as well to the pos- 
session as to the title; where, therefore, a grantee is turned 
out of possession by a stranger having a right of possession 
for an unexpired term in the premises conveyed, the covenant 
of warranty is broken, and an action lies upon such covenant, 
and not upon the covenant of seisin against the covenantor. 


Ib. 


. (Damages.) The measure of damages in such case is not 


the consideration money and interest of the land of which the 
party is dispossessed, but the annual value thereof, or the 
interest of the consideration money paid for the land, together 
with the costs recovered against the grantee, and the taxable 
costs and counsel fees paid by him in the defence of his pos- 
session. Ib. 


. (The same.) Such costs of defence and counsel fees are 


recoverable, although not specially stated in the declaration; 
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the general claim of damages is sufficient to warrant the proof 
of such costs having been incurred. Jb. 


See Damaces; Rerease; Prieas anp PLeapine. 
CUSTOM. See Lanptorp anp Tenant. 
DAMAGES. 


2 


—_ 


(For seizure and sale of property.) Where the property of a 
party is sold under illegal process, and the sum demanded is 
raised by a bid at the sale of the property made by an agent 
of such party, who purchases for the benefit of his principal, 
and pays for the same with the money of the principal, the 
measure of damages in an action of trespass in such case is 
the amount of the bid and the interest thereof, and not the 
value of the property sold. Baker v. Freeman, 9 Wend. 36. 
( Cross action.) Where a vendee brought an action against 
a vendor for the non-delivery of a large quantity of wheat, 


which the latter had contracted to sell to the former at a 


stipulated price, and a recovery had for the full value of the 
wheat, although but a nominal sum to bind the bargain had 
been paid, and the vendor subsequently brought his action to 
recover the price of the wheat as stipulated in the contract, 
it was held, that the action would not lie; that the plaintiff 
ought in the former action to have insisted that he was only 
liable for the difference between the contract price and the 
value of the article, and having omitted to do so, he could not 


now bring a cross suit. Dey v. Dox & Mercer, 9 Wend. 
129, 


. (For non-delivery.) The measure of damages, where a ven- 


dor refuses to deliver an article of merchandize, which he 
has agreed to sell, and where no money has been paid by the 
vendee, is the difference between the contract price and the 


value of the article at the time when it should have been 
delivered. Ib. 


. (For breach of covenant to keep a ferry in good order.) Where 


a party took a lease of a ferry, and covenanted to maintain 
and keep the same in good order, and instead of doing so 
diverted travellers from the usual landing to another landing 
owned by himself, by means whereof a tavern stand belong- 
ing to the plaintiff, situate on the first landing, was so reduced 
in business as to become tenantless, it was held, in an action 
by the landlord for a breach of the covenant, that he might 
assign, and was entitled to recover as damages, the loss of 
rent of the tavern stand. Dewint y. Wiltse, 9 Wend. 325, 


See Covenant. 
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DEED. 


1. (Recitals in— estoppels to parties and privies.) Recitals ina 
deed of land are evidence against the party making them or 
any person claiming under him; they estop parties and privies 
—privies in blood, in estate, and in law. Jackson, ex dem. 
Munroe v. Parkhurst & Gurney, 9 Wend. 209. 

2. (Privies in law.) A person entering into possession of land 
under a party thus bound by a recital, is a privy in law of such 
party, and is bound by whatever would conclude or affect 
him. Ib. 

3. Where A, by a deedpoll, ‘in consideration of the perform- 
ances hereinafter mentioned,’ granted all his estate, real 
and personal, to B in fee, upon condition that B should suffer 
and permit A to remain in possession, and to use and enjoy 
all the said estate during his natural life, without yielding or 
paying any thing therefor; and that at the decease of A, 
the grantee should pay unto C the sum of £100, and that 
during the natural life of A, the grantee should provide him 
with maintenance, and in the deed was contained a clause in 
these words: ‘and the said B is to occupy and be in pos- 
session of my house situate at the corner of Eagle street, for 
which he is to allow me £60 a year during my natural life;’ 
and then, after some further provisions in relation to the man- 
agement of the estate, the deed concludes with a clause that 
from and after the decease of A, the grantee and his heirs 
shall hold and enjoy the premises by the deed given and 
granted, and dispose therof to his and their own proper use; 
it was held, that the deed, as to the house at the corner of 
Eagle street, was valid and operative as a conveyance to B 
for the life of A, subject to rent, with a remainder to him in 
fee without rent. And it was further held, that the deed might 
well be considered a bargain and a sale under the statute of 
uses as to the house at the corner of Eagle street, conveying 
a freehold in futuro, the reservation of £60 a year during the 
life of the grantor being a sufficient consideration to raise the 
use. Rogers v. The Eagle Fire Company of New York, 9 
Wend. 611. 


4. (Right to use an alley.) The true construction of a clause in a 
deed giving to the grantee certain privileges in an alley between 
the messuage conveyed, and the messuage on the adjoining lot, 
‘so long as the said two messuages stand and remain as they 
now are, or until the owners of both lots mutually agree to alter 
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the buildings,’ when certain alterations are to take place in the 
alley, is not, that the grantee or those claiming under him shall 
not repair, but that he shall not rebuild; and an alteration of 
the messuage of the grantee by the addition of a story anda 
new roof without affecting the state of things previously exist- 
ing in relation to the alley, is not repugnant to the provisions of 
the deed. Burkelow v. Maurer, 3 Rawle, 482. 

DEMAND. See Venpor anp VENDEE. 

DEVISE. 

1. (Remainder and executory devise.) Devise ‘to my nephew J.C. 
and his four children, and also to W. R. to be equally divided be- 
tween them during their natural lives, and afterwards to revert to 
the male heirsin a lineal descent of my nephew J.C. whose male 
heirs are only to possess my estate in tail, and their male issue 
who bears the name of C. forever.” W.R. died before and J.C. 
the nephew after the testator. The plaintiff was the eldest son 
and heir of the said J. C. the nephew; Held, that the plaintiff 
took five-sixth parts as tenant in tail in remainder, and the one- 
sixth part of W. R. by way of executory devise, and upon the 
events which had taken place, was entitled to the possession of 
three-sixth parts immediately. Carlyle v. Cannon, 3 Rawle, 
489. 

2. (A third of the proceeds of an estate.) A devise of the third 
part of the proceeds of an estate, is equivalent to a devise of a 
third part of the estate itself. Ib. 

DISCOVERY OF BOOKS. 

1. (Extent of order for.) A rule of this court ordering a discov- 

ery of books, papers and documents, is a substitute for a bill 
of discovery in chancery; the remedy extends to all evidence 
of a documentary nature relating to the merits of a suit, 
whether on the part of the prosecution or defence. Town- 

send y. Lawrence and others, 9 Wend. 458. 

. (Costs of application.) Costs of such application will be al- 
lowed where the discovery has been sought of the party and 
refused; but not otherwise. Jb. 

DISTRESS. See Lanptorp anv Tenant. 

DOMICIL. 


M. a native of P. after an abscence of seventeen years in S. A. 
returned to the U. S. with no purpose of resuming his foreign 
residence. He resided with his father; styled himself in an 
instrument as of P. and made a new contract for another foreign 
residence in A. for a limited time. Held, that the domicil of 
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origin was revived ; and that the new absence for a special and 
temporary purpose, and without a view of indefinite residence, 
effected no change. Case of Miller’s Estate, 3 Rawle, 312. 


DOWER. 


2 


(Barred by matter in pais.) A widow’s claim to dower may be 
barred by her election, by matter in pais to take a devise in her 
husband’s will. Heron v. Hoffner, 3 Rawle, 393. 


. (Declaration in suit for lands set off) Where dower has been 


assigned by admeasurers by the surrogate, and ejectment is 
brought for the recovery of possession of the premises, the 
plaintiff is not bound to declare by demanding the one undi- 
vided third part, &c. but may demand the specific lands ad- 
measured. Borst v. Griffin, 9 Wend. 307. 


. (Amendment after verdict.) Where, however, in such case, 


an undivided third part is demanded, and the plaintiff on the 
trial shows her right to dower independent of the admeasure- 
ment, and also shows that such admeasurement was had on 
due notice to the defendant, and a verdict is rendered for the 
specific portion assigned as dower, the court will, after verdict, 
permit an amendment of the deciaration, and will not send 
back the parties to a new trial. Ib. 


DUTIES. See Consrrucrion or Srarures. 
EJECTMENT. 


a; 


ww 


(Forcible entry.) In ejectment a defendant, who has entered 
forcibly into possession of the premises in question, is not de- 
barred by such forcible entry from showing title in himself ; 
the remedy of the party dispossessed, if any, is under the 
statute of forcible entry and detainer. Jackson, ex dem. Stans- 
burry v. Farmer, 9 Wend. 201. 


. (Proof of title by possession where a fee is claimed.) A plain- 


tiff in ejectment claiming in his declaration the premises in fee 
is entitled to recover, although he only show title by possession. 
Day & White v. Alverson,9 Wend. 223. 


. (Forfeiture under a mortgage.) Where a plaintiff in ejectment 


claims to recover under a mortgage as forfeited, it is enough 
that it be found by a special verdict that there is a mortgage, 
and that from its terms it appears that the day of payment was 
past at the commencement of the suit; it is not necessary that 
the jury should find the non-payment of the mortgage moneys. 
Rogers v. Eagle Fire Company, 9 Wend. 611. 


See Dower. 
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ERROR. 


1. (Error coram vobis.) The appropriate use of a writ of error 
coram vobis, is to enable a court to correct its own errors, 
those errors which precede the rendition of the judgment. 
In practice the same end is now generally attained by motion, 
sustained, if the case require it, by affidavits; and the latter 
mode has superseded the former in the British practice. 
Pickett’s Heirs y. Legerwood et al. 7 Peters, 144. 

. (Error coram vobis.) In the circuit court for the district of 
Kentucky, a judgment in favor of the plaintiff in an eject- 
ment was entered in 1798, and no proceedings on the same 
until 1830; when the period of the demise having expired, 
the court, on motion, and notice to one of the defendants, 
made an order inserting a demise of fifty years. It having 
been afterwards shown to the court, that the parties really 
interested in the land, when the motion to amend was made, 
had no notice of the proceeding, the court issued a writ 
of error coram vobis, and gave a judgment sustaining the 
same, and that the order extending the demise should be 
set aside. From this judgment a writ of error was prosecut- 
ed to this court; and it was held that the judgment on the 
writ of error coram vobis, was not such a judgment as could 
be brought up by a writ of error for decision to this court. 1b. 

3. (Judgment signed by a judge not authorized.) It cannot be as- 
signed for error, that a record of judgment in the common pleas 
is signed by a judge not authorized by law to sign it; the remedy 
of the party in such case is by motion. Moody v. Vreeland, 9 
Wend. 125. 

4. (General judgment ; some of the pleas being defective.) In an 
action of replevin, where the defendant put in five cognizances 
acknowledging the taking of the goods as a distress for rent, 
three of which were good, and two bad, and a general judgment 
of retorno habendo was entered on the default of the plaintiff to 
plead, the judgment was reversed, on account of the defective 
pleadings. Pike v. Gandall,9 Wend. 149. 

. (Judgment on a writ of inquiry of damages.) Previous to the 
revised statute, a writ of inquiry of damages in replevin was 
unauthorized, and a judgment entered on an inquisition assess- 
ing damages was held to be erroneous. Jb. 

6. (Omission and mistakes in date.) Where the placita of a record 
in the common pleas was of Dec. term, 1827, and the dies datus 
to plead to a cognizance was to the first Tuesday of March last 
past instead of next, and a writ of inquiry which was awarded 
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was made returnable in May, without designating the year, and 
was executed in May, 1829, it seems doubtful whether such er- 
rors could be considered as cured by the statute of jeofails ; and 
if amendable by the supreme court, it seems application for that 
purpose should be on special motion. Jb. 


. (Not presented in lower court. On a writ of error to the 


supreme court, it is no answer to an error assigned, that the 
point relied on for error was not presented to and passed upon 
by the court below ; such objection is peculiar to the court of 
dernier resort in New York. Jb. 

(Exception presumed taken in due time.) The court will re- 
gard an exception taken at the trial, although in the bill it be 
stated to have been taken after verdict; they will presume it to 
have been taken in due time until the contrary be shown. 
Wakeman v. Lyon, 9 Wend. 241. 

(General judgment some of the counts being bad.) If after 
an assessment of contingent damages by a general verdict, one 
of the counts in the declaration be adjuged bad on demurrer, 
leave will not be given by a court of review to enter a nolle 
prosequi as to such counts; and where there is a general ver- 
dict and judgment on several counts, some good and some bad, 
the judgment will be reversed, although the presumption is that 
the damages were assessed under the good counts only, but in 
such case, costs of the writ of error will not be adjudged to the 
plaintiff in error, and a venire de novo will be awarded ; the 
plaintiff below however will be required to pay the costs of 
the former trial. Garr v. Gomez, 9 Wend. 649. 


ESCAPE. 


1. 


iS) 


(Commencement of suit.) The delivery of a writ to a mes- 
senger to carry to a coronor to be served on a sheriff in a suit 
for the escape of a prisoner from the limits is the commence- 
ment of the suit; and if at that momeut the prisoner is off the 
limits, the plaintiff is entitled to recover for the escape. Van 
Hoesen v. Holley, 9 Wend. 209. 


. (Writ when issued.) In such case the writ in judgment of 


law is not issued until delivered to the messenger, and thus 
put in motion on its way to the coroner, although previous to 
its delivery to the messenger the attorney had filled out the 
writ and taken it with him, with the intention to deliver or 
send it to a coroner, in case he found the prisoner off the 
limits. Ib. 


ESTOPPEL. 
(By allegation im a petition.) The presentation of a petition to 
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the orphan’s court, setting forth, that the petitioner’s father 
died seized of the premises therein described, leaving a widow 
and seven children, and praying the court to award an inquest 
to make partition, &c. does not estop the petitioner from after- 
wards maintaining an ejectment for the same premises, and 
proving that they were the estate of his mother who was his 
father’s first wife, and descended to him as her heir, to the ex- 
clusion of his brothers and sisters the children of a second wife. 
Werkheiser v. Werkheiser, 3 Rawle, 326. 

See Deep; Trespass. 

EVIDENCE. 

1. (Best evidence.) The rules of evidence are adopted for prac- 
tical purposes in the administration of justice. And although 
it is laid down in the books as a general rule, that the best 
evidence the nature of the case will admit of, must be given; 
yet it is not understood that this rule requires the strongest 
possible assurance of the matter in question. The extent to 
which the rule is to be pushed is governed, in some measure, 
by circumstances. If any suspicion hangs over the instru- 
ment, or that it is designedly withheld, a more rigid inquiry 
should be made into the reasons for its non-production. But 
where there is no such suspicion, all that ought to be requir- 
ed is reasonable diligence to obtain the original. Minor vy. 
Tillotson, 7 Peters, 99. 

2. (The agreement as to evidence is not annulled by a reversal of 
the judgment, to proceed de novo.) Agreements had been made, 
under which depositions taken in other cases where the same 
questions of title were involved, should be read in evidence, 
and on the hearing in the circuit court these depositions were 
read: afterwards, on an appeal to this court, the decree of 
the circuit court was reversed, and by the decree of reversal 
the parties were permitted to proceed de novo. When the 
case was again heard in the circuit court the defendant ob- 
jected to the reading of the depositions, asserting that the 
decree of reversal annulled the written certificate of the 
parties for the admission of testimony. By the court. 
The consent to the depositions was not limited to the first 
hearing, but was co-extensive with the cause. The words 
in the decree of reversal; that the parties may proceed de 
novo, are not equivalent to a dismission of a bill without pre- 
judice; nor could the court have understood them as affect- 
ing the testimony in the cause; or setting aside the solemn 
argument of the parties. The testimony is still admissible 
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to the extent of the agreement. Vatlier vy. Hinde, 7 Peters, 
252. 

(Historical facts. Ancient authors.) Historical facts of gen- 
eral and public notoriety may be proved by reputation, and 
that reputation may be established by historical works, of 
known character and accuracy. But evidence of this sort is 
confined in a great measure to ancient facts whith do not 
pre-suppose better evidence in existence; and where, from the 
nature of the transaction, or the remoteness of the period, 
or the public and general reception of the facts, a just foun- 


dation is laid for general confidence. Morris v. Harmer’s Les- 
see, 7 Peters, 554. 


. (Living authors.) The work of a living author who is within 


the reach of the process of the court, can hardly be deemed 
of this nature. He may be called as a witness; he may be 
examined as to the sources and accuracy of his information; 
and especially if the facts which he relates are of a recent 
date, and may be fairly presumed to be within the knowledge 
of many living persons, from whom he has derived his mate- 
rials; there would seem to be cogent reasons to say that his 
book was not, under such circumstances, the best evidence 
within the reach of the parties. Ib. 

(Plat of Cincinnati.) The plat of the lots in the city of Cin- 
cinnati, which had been recorded, and on which the streets 
and alleys in the same were designated, and which had been 
generally recognized and used in the surveys of the lots laid 
down in the same, was properly admitted in evidence. Jb. 


. (Credit on letter of guaranty.) The depositions of several 


witnesses, clerks in the counting-house of the plaintiffs, were 
admitted on the trial of the cause, in which the witnesses 
stated that they knew that a letter of credit was considered 
by the plaintiff as covering any balance due by C. H. to them 
for advances from time to time, to the amount of eight thou- 
sand dollars; that advances were made and moneys paid by 
them on account of C. H. from the time of receiving 
the said letter, predicated on the letter always protecting the 
plaintiffs to the amount of eight thousand dollars; and that it 
was considered in the counting-house as a continuing letter 
of credit, and so acted upon by the plaintiffs. Held, that this 
evidence was rightly admitted to establish that credit had 
been given to C. H. on the faith of it, from time to time, and 
that it was treated by the plaintiffs as a continuing guarantee, 
go that if, in point of law, it was entitled to that character, 
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the plaintiff's claim might not be open to the suggestion that 
no such advances, acceptances, or indorsements had been 
made upon the credit of it. ‘The evidence was not open to 
the objection, that it was an attempt by parol evidence to 
explain a written contract. Douglass et al. v. Reynolds et al. 
7 Peters, 113. 

7. (Exemplification of letters patent.) An exemplification of letters 
patent for an improvement in machinery, granted by the United 
States, and a specification accompanying the same, certified by 
the Secretary of State, under the seal of his department, is ad- 
missible in evidence, and in such case the drawing referred to 
in a specification need not be exemplified. Peck v. Farrington, 
9 Wend. 44. 

8. (Recognition by a grantee of parol lease between grantor and 
third person.) Evidence of a recognition by a grantee, after the 
execution of the deed to him of a parol lease of part of the 
premises from the grantor to a third person for an unexpired 
term, is admissible. Rickert v. Snyder, 9 Wend. 416. 

9. (Liabilities of joint proprietors of a water privilege.) A cove- 
nant in a deed of partition between A and B that they shall at 
their equal and joint expense cause the canal or race through 
their respective lots from the dam, &c. to be widened and im- 
proved in the manner therein specified, and the race and head 
gates at all times and forever to be kept in order at their equal 
and joint expense, does not render them jointly liable for work 
done to the canal, &c. by order of A alone ; and it is error in 
the court to charge the jury, that the covenant in the deed of 
partition, and the fact of the work having been done, were some 
evidence of a joint agreement on the part of A and B with the 
plaintiff to do the work. Mc Creedy v. Freedly, 3 Rawle, 251. 

10. Nor are the declarations or admissions of A without any 
authority being shown from B to make a contract binding them 
both jointly, any evidence whatever of a joint contract. Jb. 

11. Nor are the circumstances of B having been frequently at the 
place when the work was done, and having his agents there, 
while it was going on, and saying nothing to the plaintiff to in- 
duce him to believe that he was to look to A alone for pay- 
ment, any evidence of B’s liability. 6. 

12. (Conveyance.) The plaintiff having given in evidence 
thirty-seven patents dated 12th March, 1795, to J. P. for cer- 
tain lands in the county of N. which were the lands in dis- 
pute, and a deed dated the 12th July, 1795, for the same 
lands from the patentee to J. W. and a deed of previous date, 
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viz. the 17th March, 1795, for the same lands from the said J. 
W. to the plaintiff without any evidence to show, that J. W. at 
that time, had any interest in them or any prospect of acquiring 
any, and without showing under what arrangement J. W. ob- 
tained the subsequent deed from J. P. the defendant with a view 
to show, that J. W. obtained the deed from J. P. in pursuance 
and fulfilment of articles of agreement, which he had entered 
into with W. P. and M. W. on the 11th of September, 1794, 
prior to the deed from J. W. to the plaintiff, offered the said 
articles of agreement in evidence, stating that he should also 
offer in evidence bonds and a mortgage given in pursuance of 
the said articles of agreement ; Held, that the articles of agree- 
ment were admissible in evidence to show the origin of J. W.’s 
connexion with these lands; what his interest was before and 
at the time he conveyed them to the plaintiff, and the terms and 
conditions upon which he subsequently obtained the title by 
conveyance from J. P. Chew. v. Parker, 3 Rawle, 283. 

13. (Interest of witness.) A deposition of one, who, when it was 
taken, was not a party to or interested in the suit, but after- 
wards became so, is not admissible in evidence. But where 
the parties to a suit depending in this court, entered into a 
written agreement, ‘ that the evidence which had been taken 
in the ejectment depending in the county of I. of B. C. v. J. B. 
and others, and also against C. D. shall be admitted to be read 
on the trial, saving all legal exceptions, which might have been 
made in those actions,’ it was held, that such deposition was 
admissible in evidence, though the action in which it was taken, 
was not then depending, but had been tried and determined 
before the date of the agreement ; it appearing that the suit in 
which the deposition was taken, was the only ejectment that 
B. C. had ever brought against J. B. and others in the county 
of I. and the deposition offered, the only evidence taken in that 
suit. Jb. 

14, (Execution and delivery of an instrument.) The execution of 
a disputed specialty is fully proved by the production of the 
subscribing witnesses, who recognize their signatures, and re- 
member the transaction, though neither remembers any formal 
delivery, and the positive evidence of another person present at 
the time. A failure of memory on the part of the subscribers, 
is sufficient ground for introducing other testimony. Case of 
Millers Estate, 3 Rawle, 312. 

15. ( Verbal declaration of trust estate inland.) The declarations 
of a person while holding the legal title to an estate, that he 














1833.] Digest of Recent Decisions. 361 


was merely a trustee for another, who paid the purchase money, 
are admissible in evidence against those claiming under him, 
although he be, at the time such declarations are offered_in evi- 
dence, in full life, within the reach of the process of the court, 
and capable of being examined as a witness. Gibblehouse v. 
Stong, 3 Rawle, 437. 

16. (Payment by one joint obligor.) The mere possession of a bond 
by one of several co-obligors, is no evidence that he has paid 
the whole debt. Craig v. Craig, 3 Rawle, 472. 

17. (Declarations of a third person in presence of parties.) The 
declarations of a third person, as to a disputed fact, made in the 
presence of both parties, is evidence, though not conclusive, 
against a party who has consented to submit the fact to his de- 
cision ; even where such third person is capable of being ex- 
amined as a witness. Jb, 

18. (Parol Evidence.) Where, in a voluntary assignment for the 
benefit of creditors, provision was made for the payment of a 
note particularly described therein, the court permitted the as- 
signor to be examined, to prove, that at the time of the execu- 
tion of the assignment, there was not in existence such a note 
as that described, but that there was a note answering the de- 
scription in every particular except that instead of being drawn 
by the assignor in favor of A as stated in the assignment, it 
was drawn by A in favor of the assignor and discounted by the 
present holder for his accommodation, and that he intended to 
provide for the payment of that debt. Zhe Commercial Bank 
v. Ciapier, 3 Rawle, 335. 

19. (Parol Evidence.) Parol evidence is admissible to prove, 
that by the original contract for the sale of a lot of ground then 
enclosed by a fence, the whole was intended to be embraced, 
but that the vendor fraudulently omitted a part of it in the 
articles of agreement and deed subsequent!y executed between 
the parties. Flagler v. Pleiss, 3 Rawle, 345. 

See Lanptorp anp TENANT. 

EXECUTION. 

1. (Lein waived.) If a plaintiff, after having levied an execution 
on personal property, directs the sheriff ‘to stay proceedings 
until further orders, the levy to remain,’ the lien of the execu- 
tion is gone, as respects third persons, whether purchasers or 
execution creditors, if the object of the arrangement was a 
security for the debt; and it is of no consequence whether the 
execution be returned or not, or whether or not third persons 
had notice of it. Commonwealth v. Stremback, 3 Rawle, 341. 

VOL. X.—NO. XX. 41 
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. (Satisfaction.) R. issued an execution against V. and levied 


on personal property. While the levy. was pending, V. made a 
general assignment to M. and N. who paid the amount of the 
execution to the sheriff, who paid it over to R. the plaintiff. 
R’s. attorney afterwards at the request of M’s. attorney, but 
without the authority of R. assigned the judgment to M. who 
assigned itto O. Afterwards O’s. attorney directed the sheriff 
to levy on V’s. real estate. The sheriff returned no levy on 
the personal estate of V. but a levy on his real estate, which 
was afterward sold under an elder judgment. After payment 
of prior incumbrances, there remained a balance in court which 
was claimed by O. by virtue of R’s. assignment to him. Held, 
that the payment to the sheriff by M. and N. was a satisfaction 
of the judgment ; that no assignment of it by R’s. attorney, with- 
out his authority, could resuscitate it, and consequently that O., 
the assignee, was not entitled to balance of money in court. 
Wood vy. Vanarsdale, 3 Rawle, 401. 


See Justice’s Court; SuHerirr. 
EXECUTORS AND ADMINISTRATORS. 


1. 


) 


(Of sheriff for default of deputy.) An action will not lie 
against the executors of a sheriff for the default of his deputy 
in returning process, for the omission to return which an action 
of assumpsit is given by statute. Jhe People v. Gibbs, 9 
Wend. 29. 

(Survivorship of actions.) Where the cause of action arises 
ex delicto, an action cannot be sustained against the representa- 
tives of the party who would have been liable if living, although 
the action be given by statute, and is in form ez contractu, un- 
less the estate of such party was benefitted by the act complain- 
ed of — as where property was tortiously taken and sold, or re- 
mains in specie in the hands of the representatives. Jb. 


. (Note given for debt of deceased.) Administrators who have 


given a note for the debt of their intestate, cannot be made 
personally responsible for the payment thereof, unless it be 
shown that they have assets, or that forbearance was the con- 
sideration of the note. Bank of Troy v. Topping & Holme, 
9 Wend. 273. 


. (Forbearance not presumed from a note on time being taken.) 


Where it is not proved that forbearance was the consideration 
of the note, the court will not infer such consideration from the 
mere fact that the note is payable at sixty days afier date. Jb. 


. (Trover in their own names.) An administrator may bring 


trover in his own name for the goods of his intestate converted 
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previous to the granting of administration, and need not declare 
in his representative character. Valentine v. Jackson, 9 Wend. 

302. 

(Foreign — maintaining suits in their own names.) An admin- 
istrator appointed abroad, may maintain a suit here in his own 
name on a note payable to his intestate or bearer ; especially 
when the question whether or not he be a bona fide holder is 
submitted to the jury, and there is no pretence of a set-off or 
other defence as against the payee. Robinson & Carson v. 
Crandall § Vincent, 9 Wend. 425. 


. (Supplies to widow.) If the real and personal estate of a 


decedent are together sufficient to pay his debts, and leave a 
surplus to be distributed among his widow and children, the 
administrator is guilty of no misconduct in supplying out of 
the personal estate, the urgent wants of the widow and chil- 
dren, though that estate alone is not sufficient for the pay- 
ment of the debts. Billington’s Appeal, 3 Rawle 48. 

(Interest.) Where the estate of an intestate is considerably 
in debt, and debts to a large amount are due to it, which 
cannot be immediately collected, and the administrator does 
not appear to have retained money in his hands an unrea- 
sonable length of time, he is not personally chargeable with 
interest paid by him on debts due by the estate. Ib. 


. (Purchase of land by administrator.) Where the administra- 


tor of an embarrassed but solvent estate, in the course of 
collecting doubtful debts by suit, is obliged to bid at sheriff’s 
sales under judgments obtained by him for lands of debtors 
who have nothing else to levy upon, in order to prevent a 
great sacrifice of the property, and it appears from all the 
circumstances attending the transaction that he purchased 
for the benefit of the family, and was considered by them as 
having done so, and they not only made no objection to what 
he had done, but when he offered either to keep the land and 
account for the price of it or hold it as their trustee, they 
returned no answer to his proposals, they cannot afterward 
treat him as a purchaser on his own account, and make him 
account for the price, provided he has, in making the pur- 
chase, acted with good faith and as a prudent man would 
have done in his own case. Ib. 


10. ( Discount of securities.) And if the administrator has, under 


an order of the orphan’s court, sold a portion of the real 
estate of the intestate, partly on credit, more advantageously 
than it could have been sold for cash, and afterwards being 
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pressed for money for the purposes of the estate, he disposes 
of some of the securities he has taken for the price, at a dis- 
count, he is not personally chargeable with the discount, if 
under all the circumstances, he promoted the interest of the 
estate by doing so. Ib. 

11. ( Vouchers.) Counsel fees, and the expense of the adminis- 
trator in prosecuting suits, &c. for which no vouchers were 
produced, allowed under all the circumstances of the case. 
Th. 

12. (Swit on bond.) An administrator de bonis non cannot main- 
tain a scire facias upon a judgment on an administration bond 
to recover a balance due from the original administrator, to 
the estate of the intestate. Poilis’s adim’r. &c. vy. Smith and 
another, 3 Rawle, 347. 

13. (Liability for co-admimstrator.) Quere, whether the repre- 
sentatives of a deceased co-administrator, and co-obligor, 
can be made liable for the assets of the intestate, which 
came exclusively to the possession and management of his 
surviving co-administrators and co-obligors, who settled an 
administration account, charging themselves alone with the 
amount of such assets. J), 

14. (Conveyance by joint executors.) Testator appointed his 
wife and his two sons executors of his will, by which he 
authorized them, and the survivors and survivor of them his 
said executors, the better to enable them to pay his debts and 
legacies, and to make division of his estate among his resi- 
duary devisees, to sell and dispose of all or any part of his 
real estate at public or private sale, &e. His widow did not 
join in making probate of the will and taking out letters tes- 
tamentary, which was done by her sons. She did not appear 
before the Register, or make or send to him any renuncia- 
tion either verbal or written. It did not appear that she was 
asked to join in proving the will and taking out letters testi- 
mentary, or that any notice was given to her of the time of 
its being done by the others. The other two executors agreed 
to sell a lot of ground, part of the estate of the testator, to 
the defendant, and a deed to him from the three executors 
was written, but the widow refused to execute it. A deed 
was afterward executed by the other two executors and ten- 
dered to the defendant, who refused to accept it, saying at 
the time, that he had no money to pay for the property. An 
action of assumpsit was then brought against the defendant, 
in the name of the three executors, in which the declaration 
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set forth the sale of the lot by the sons, two of the plaintiffs; 
that the defendant upon his contract became liable to pay 
them the price agreed upon, and concluded by assigning a 
breach in the non-payment thereof to the said two executors. 
After the trial of the cause in the court below, the widow 
signed and sealed a renunciation as executrix. Held, that 
the action could not be supported. Heron y. Hoffner, 3 
Rawle, 393. 

15. (Expenses of widow’s funeral.) The estate of a testator is 
not liable for the funeral expenses of his widow. Lawall v. 
Kriedlar, 3 Rawle, 300. 

16. (Interest.) Interest cannot be allowed to an executor on the 
balance of his administration account, where the effect of it 
is, to give him compound interest, which cannot be permit- 
ted under any circumstances. Case of Joseph Walker’s Es- 
tate, 3 Rawle, 243. 

EXTINGUISHMENT. 

( Imprisonment on execution a bar io suit on collateral security.) A 
plaintiff in a judgment who has taken notes as collateral 
security for the payment thereof, cannot maintain an action 
upon the notes, if afier the taking of the same he issues an ex- 
ecution and imprisons the defendant in the judgment. Wake- 
man v. Lyon, 9 Wend. 241. 

FEME COVERT. See Partition 2. 

FORCIBLE ENTRY AND DETAINER. 


1. (Muintainable by whom.) A party peaceably in the actual 
possession of lands at the time of a forcible entry, or in the 
constructive possession thereof at the time of a forcible holding 
out, is entitled to proceed under the statute of forcible entries 
and detainers, although he is neither seized of a freehold nor 
possessed of a term of years in the premises. The People v. 
Von Nostrand, 9 Wend. 59. 

2. (Actual possession sufficient.) Proof of actual possession is 
sufficient to support the allegation in the inquisition, that the 
complainant was possessed in fee simple. Jb. 

See EsectMenr. 


FORMER RECOVERY. 


( Where, on erroneous grounds, when a bar.) A former suit for the 
same cause of action, in which the defendant obtained a ver- 
dict, is a bar to a second suit, although such verdict was ren- 
dered on the erroneous ground that the plaintiff ’s cause of action 
had not then accrued, when ia fact the plaintiff had at the time 

41* 
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a good and perfect cause of action. Morgan v. Plumb,9 Wend. 
287. 

FORGERY. 

1. (Of a bank note in the name of officers of another bank.) In- 
dictment in the circuit court of North Carolina for the forgery 
of, and an attempt to pass, &c. a certain paper writing in 
imitation of, and purporting to be a bill or note issued by the 
president, directors and company of the Bank of the United 
States, founded on the eighteenth section of the act of 1816, 
establishing the Bank of the United States. The note was 
signed with the name of John Huske, who had not been at 
any time president of the Bank of the United States, but who, 
at the time of the date of the counterfeit, was the president 
of the office of discount at Fayetteville; and was counter- 
signed by the name of John W. Sandford, who at no time was 
cashier of the mother bank, but was at the said date, cashier 
of the said office of discount and deposit. Held, that this was 
an offence within the provisions of the law. United States 
v. Turner, 7 Peters, 132. 

. The indictment charged the defendant with uttering and 
forging ‘a counterfeit bill in imitation of a bill issued by the 
president’ &c. of the bank. ‘The forged paper was in these 
words and figures: ‘Cashier of the Bank of the United States, 
Pay to C. W. Earnest, or order, five doliars. Office of Dis- 
count and Deposit in Pittsburg, the 10th day of Dec. 1829. 
A. Brackenridge, Pres. J. Correy, Cash.’ Indorsed ‘ Pay 
the bearer, C. W. Earnest.’ Held, that a genuine instru- 
ment, of which the forged and counterfeited instrument is an 
imitation, is not a bill issued by order of the president, &c. of 
the Bank of the United States, according to the true intent 
and meaning of the eighteenth section of the act incorporating 
the bank. United Siates v. Brewster, 7 Peters, 164. 

See SLanper. 

FRAUDULENT SALE. See Sate or Cuarrets. 

GUARANTY. 

1. (Count upon for money lent and moncy hed and received.) 
Action upon the following letter of guaranty, written by the 
defendants and delivered to the plaintiffs: ‘Our friend, Mr. 
Chester Haring, to assist him in business, may require your 
aid, from time to time, either by acceptance or indorsement 
of his paper, or advances in cash; in order to save you from 
harm by so doing, we do hereby bind ourselves severally and 
jointly, to be responsible to you, at any time, for a sum not 
exceeding eight thousand dollars, should the said Chester 


iw 
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Haring fail to do so.’ One count in the declaration was for 
money lent and for money had and received. Held, that upon 
a collateral undertaking of this sort, no such suit is maintain- 
able. Douglass v. Reynolds, 7 Peters, 113. 

2. (Credit must be given uponit.) Nothing can be clearer, upon 
principle, than that if a letter of credit is given, but in fact 
no advances are made upon the faith of it; the party is not 
entitled to recover for any debts due by him from the debtor 
in whose favor it was given which have been incurred sub- 
sequently to the guaranty, and without any reference to it. Ib. 

3. (Continuing.) ‘The guaranty in this case covered successive 
advances, acceptances and indorsements made by the plain- 
tiffs, to the amount of eight thousand dollars at any subsequent 
times, toties quoties, whenever the antecedent transactions 
were discharged. It was a continuing guaranty. Jb. 

4, (Nolice of acceplance.) A party giving a letter of guaranty 
has a right to know whether it is accepted, and whether the 
person to whom it is addressed, means to give credit on 
faith of it, or not. It may be most material not only as to 
his responsibility, but as to future rights and proceedings, It 
may regulate, in a great measure, his course of conduct, and 
his exercise of vigilance in regard to the party in whose favor 
it is given. Especially it is important in the case of a con- 
tinuing guaranty ; since it may guide his judgment in recall- 
ing or suspending it. Jb. 

5. (Nolice of acceptance.) If this had been the case of a guar- 
anty limited to a single transaction, it would have been the 
duty of the plaintiffs to have given notice of the advances, 
acceptances or indorsements made under it, within a reason- 
able time after they were made. But this being a continuing 
guaranty, in which the parties contemplate a series of tran- 
sactions, and as soon as the defendants had received notice 
of the acceptance, they must necessarily have understood that 
there would be successive advances, acceptances and indorse- 
ments, which would be renewed and discharged from time to 
time; there is no general principle upon which to rest that 
notice of each successive transaction, as it arose, should be 
given. All that could be required would be, that when all 
the transactions under the guaranty were closed, notice of 
the amount for which the guarantors were responsible, should, 
within a reasonable time afterwards, be communicated to 
them. Ib. 

6. (Laches.) A demand of payment ofthe sum advanced under 
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the guaranty, should be made of the person to whom the 
same was made, and in case of non-payment by him, notice 
of such demand and non-payment should have been given 
in a reasonable time to the guarantors, otherwise they would 
be discharged from the guaranty. By the very terms of this 
guaranty, as well as by the general principles of law, the 
guarantors are only collaterally liable upon the failure of the 
principal debtor to pay the debt. A demand upon him, and 
a failure on his part to perform his engagements are indispen- 
sable to constitute a casus feederis. The creditors are not 
bound to institute legal proceedings against the debtor, but 
they are bound to use reasonable diligence, to make demand 
and to give notice of non-payment. Ib. 


. (Principal gives notes, general guarantor still liable.) An ac- 


count was stated between the plaintiffs and Chester Haring, 
showing an apparent balance against Haring of twenty-two 
thousand five hundred and seventy-three dollars; and at the 
foot of the account the plaintiffs gave a receipt fur several 
promissory notes, payable at distant periods, dated on the 
same day with the account. The notes were drawn by C. 
Haring, and indorsed by Daniel Greenleaf. The receipt 
stated that ‘the notes, when discounted, the proceeds to go 
to the credit of this account.’ The notes were discounted, 
and the proceeds received by the plaintiffs, but, being unpaid, 
they were protested; notice of their non-payment was given 
to the indorsers, and they were afterwards taken up by the 
plaintiffs as indorsers thereof. Held, if the plaintiffs below 
by their indorsements, were compellable to pay, and did af- 
terwards pay the notes upon their dishonor by the maker, 
and these notes fell within the scope of the guaranty, they 
might, without question, recover the amount from the 
guarantors. Ib. 


. (Laches.) He who receives any note upon which third per- 


sons are responsible, as a conditional payment of a debt due 
to himself, is bound to use diligence to collect it of the par- 
ties thereto at maturity, otherwise by his laches the debt will 
be discharged. Ib. 


. (Of payment of a loan.) Where the board of managers of a 


turnpike company authorized two of their number (the plain- 
tiffs) to borrow twelve thousand dollars of a bank for the use 
of the company, pledging the stock for its repayment, and the 
defendant, and several other members of the board entered 
into a written agreement to guaranty each one-twelfth part 
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of that sum to the borrowers, if the stock should not be suffi- 
cient, and the money was borrowed accordingly, and applied 
to the use of the company, who set apart one thousand dol- 
lars to meet discounts, and the plaintiffs after that sum was 
exhausted, continued to renew the note from time to time, 
paying the discounts and curtailments required by the bank 
out of their own funds until the whole was ultimately paid off. 
Held, that the contract was an entire one ; that the defend- 
ant’s liability continued as long as the loan continued; that 
the plaintiff’s cause of action accrued when the whole of the 
money was paid, and that if suit was brought within six years 
from that time, the act of limitation was not a bar. Jones vy. 
Trimble, 3 Rawle, 381. 

HABEAS CORPUS. 

lL. (Fugitive from justice.) On habeas corpus, a court or judge 
before whom is brought a prisoner, arrested as a fugative 

from justice, by a warrant from the executive of one State on 

the requisition of the executive of another State under the con- 

stitution and Jaws of the United States, will not inquire as to 

the probable guilt of the accused ; the only inquiry is whether 
the warrant on which he is arrested states that the fugitive has 
been demanded by the executive of the State from which he is 
alleged to have fled, and that a copy of the indictment, or an 
affidavit, charging him with having committed treason, felony, 
or other crime, certified by the executive demanding him 
as authentic, has been presented. In the matter of Clark, 9 
Wend. 212. 

2. (Same.) An offence made indictable by statute is a crime, 
within the meaning of the constitution and law of congress on 
this subject. [h. 

3. (Same.) When this proceeding is had under the comity of na- 
tions, it seems that an offender would be delivered up only when 
charged with crimes of great atrocity, or deeply affecting the 
public safety. Jd. 

HUSBAND AND WIFE. See Inranr anp Inrancy. 

INDICTMENT. 

1. (Procuring indorsement of a nole under false pretoi 
The obtaining of an indorsement to a promissory note by false 
pretences and with a fraudulent intent, and which the party 
obtaining it has actually used for his own benefit, is within 
the spirit of the act rendering punishable the obtaining by false 
pretence, money, goods or chattels or other effects; the words 
other effects in our statute are equivalent to the words or 
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other valuable thing, in the British act. The People v. Stone, 
9 Wend. 182. 

. (Procuring by false pretences a person’s signature under the 
New York revised statutes.) By the revised statutes, the ob- 
taining by false pretence the signature of a person to a writ- 
ten instrument, is classed with the obtaining of money by 
false pretence. Ib. 

. (Negativing all the pretences in the indictment.) It is not ne- 
cessary to negative all the pretences set forth in an indictment 
for obtaining property in violation of this statute; but those 
relied on by the pleader, and which he expects to prove were 
false, must be specifically and directly negatived; it is, how- 
ever, sufficient to prove one of several assignments in a count. 
Ih. 

. (Frauds indictable at common law.) A fraud to be indictable 
at common law, must be such as affects the public or is cal- 
culated to defraud numbers, and which ordinary care and 
caution cannot guard against; as the use of false weights and 
measures, defrauding another under false tokens or by a con- 
spiracy to cheat. Jb. 

(Meaning of term ‘ false token’ at common law.) Where the 
fraud at common law is charged to have been effected by 
means of a false token, the token must be such as indicates 
a general intent to defraud; a mere privy token, or counter- 
feit letters in other men’s names, seem not to come within 
the meaning of the term ‘ false token’ as used at common law. 


Ib. 


( Charging distinc offences in the same count.) Where in an 
indictment for forgery two distinct offences requiring different 
punishments are alleged in the same count, as where the 
forging of a mortgage and of a receipt indorsed thereon are 
both charged in the same count, and the defendant is con- 
victed, the judgment will be arrested. The People v. Wright, 
9 Wend. 193. 

. (For forgery of mortgage, what must be alleged.) In charg- 
ing the forgery or felonious alteration of a mortgage, with the 
intent to defraud the mortgagor, it must be averred that there 
are in fact such lands as are described in the instrument, and 
that the mortgagor had an interest or right inthe same. Ib. 

. (Altering receipt on a mortgage.) Whether the forging by 
altering or destroying a receipt indorsed upon a mortgage 
would be adjudged a forgery of the mortgage, quere. Ib. 

. (Description of instrument forged.) A check on a bank, 
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charged in an indictment for forgery to be addressed to the 
cashier thereof, is correctly described where the check is in 
the form of a letter addressed on the back thereof to the 
cashier, although in the inside of the letter there be no direc- 
tion whatever. The People v. Gumaer, 9 Wend. 272. 

See Forcery; Roesine tHe Mait; Over anp Terminer. 

INFANCY. 

(Case for injuring a hired horse.) [This case is remarked 
upon in Jurist, July, 1833, p. 98.] An infant who hires a 
horse to go to one place, but goes to another, and kills the 
animal by severe usage, may plead his infancy in bar of an 
action on the case fordamages. Penrose v. Curren, 3 Rawle, 
351. 

INFANT AND INFANCY. 

Infant husband liable for wife’s debts.) In an action against 
husband and wife for the debt of the wife, contracted by her 
while sole, a plea that the husband is an infant is no bar to a 
recovery. Roach v. Quick, 9 Wend. 238. 

INSOLVENT AND INSOLVENT’S DISCHARGE. 
Money paid by accommodation endorser subsequent to discharge. ) 

A discharge obtained by an insolvent debtor from all his debts, 
is no bar to an action by an accommodation indorser for 
money paid by him subsequent to the discharge, in satisfac- 
tion of a note made by the insolvent. Ford vy. Andrews, 9 
Wend. 312. 

INSURANCE. 

1. (Notice of loss.) In an action ona policy of insurance, notice 

of loss, by an assignee of the policy, the policy having been 

assigned, with the assent of the insurer, is a compliance with 
the condition that all persons insured shall forthwith give 

notice, &c. Cornell y. Leroy, 9 Wend. 163. 

. (Furnishing preliminary proofs.) Where preliminary proofs 
were made forthwith after a fire, and delivered to the msurer 
at his request, before copies were taken, and he subsequently, 
after repeated evasions, finally refused to furnish copies, it was 
held, that a new set of preliminary proofs, furnished nearly 
four months after the fire, was, under the circumstances of 
the case, in season. Ib. 

3. (Certificate of magistrate.) The certificate of the magistrate 
that he is not concerned in the loss is sufficient; proof of the 
negative fact is not required. If he be interested, it is for 
the defendant to show it. Jb. 

4, (Second assurance.) Where a policy of insurance is effected 


to 
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by a mortgagor, and the policy, with the assent of the as- 
surers, is assigned to the mortgagee, and a loss occurs; in an 
action on the policy by the mortgagee, in the name of the 
mortgagor, it is no bar to a recovery that, subsequent to 
the assignment, the mortgagor effected a second insurance, 
and neglected to give notice to the first insurers, although 
there be an express condition that the policy shall be void in 
case of second insurance and neglect of notice by the insured 
or his assigns. The Traders’ Insurance Company v. Robert, 
9 Wend. 404. 

(Suit by assignee of policy.) In such action it is not neces- 
sary to aver that the suit is prosecuted by the direction of 
and for the benefit of the assignee of the policy. Jb. 


. (Mortgagor and mortgagee may each insure.) A mortgagor 


and mortgagee may each insure the same building ; their 
particular interest in the subject insured need not be describ- 
ed, but the building may be described generally as the property 
of the insured. Ib. 

(Mortgagor compelling payment by foreclosure after judg- 
ment agaist insurers.) Where, however, in such case the 
mortgagee, after judgment against the insurers, compels the 
mortgagor to pay the debt by foreclosure of the mortgage, 
the mortgagor, notwithstanding such coercive payment, will 
not be considered as an assignee of the judgment, but the 
assurers will be discharged from the judgment, on paying to 
the mortgagor all his taxable costs growing out of the suit 
prosecuted by him against the assurers. Same v. Same, 9 
Wend. 474. 

(What asswrers liable for.) Taxable costs is the extent of 
what will be required of assurers in such case; they will not 
be compelled to pay counsel fees expended by the mort- 
gagee in the suits at law, nor to satisfy an equitable claim of 
his against the mortgagor, nor to assume the payment of a 
note accepted by the mortgagee in part payment of the mort- 


gage. Ib. 


. (Average on goods ‘as if specie.’) The plaintiffs loaned in 


Philadelphia to the defendants, seventeen thousand dollars 
on respondentia, by the ship Juniata, at and from Liverpool 
to Canton, and thence to Philadelphia. No respondentia 
bond was executed at the time, as the shipment was to be 
made at Liverpool, and it was uncertain whether it would be 
in specie or goods, but it was to be given subsequently, and 
in the mean time, an agreement was made by the parties, that 
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the bills of lading outward at Liverpool for seventeen thou- 
sand dollars, if specie should be shipped, or for twenty thou- 
sand dollars, value of goods at par, if specie should not be 
shipped; (‘in which case the lenders should only be liable 
to average and entitled to salvage, as if wt had been a specte 
shipment ;’ and also bills of lading of the returns at Canton, 
should be assigned to the lenders, as collateral security for 
the bond to be given. The vessel sailed from Liverpool with 
seven hundred pieces of goods at the value of twenty thousand 
dollars, but without specie, and she was immediately after- 
wards stranded and lost; in consequence of which forty-five 
of the seven hundred pieces were totally lost, and six hun- 
dred and fifty-five saved, but in a damaged condition. Held, 
that the plaintiffs were not liable for the damage to the goods 
saved, but only for the part totally lost ; the meaning of the 
agreement being, that they should be exempt from damage, 
as they would have been, if specie had been shipped. The 
Delaware Insurance Com. v. Archer, 3 Rawle, 216. 

INTEREST. 

(On a note discounted at sir per cent. after ut becomes due.) A 
bank which by law is limited at six per cent. interest upon all 
discounts, is entitled to recover at the legal rate of seven per 
cent. per annum from the time that the debt becomes due. 
United States Bank vy. Chapin, 9 Wend, 471. 

See Executor. 

INQUIRY, WRIT OF. 

1. ( Time of entering nolle prosequt.) Where a judgment on de- 
murrer is given for the plaintiff on a part of a count as to 
which a justification was attempted and failed, and where to 
the residue of the count there is an issue in fact, and a like 
issue upon other counts in the declaration, the plaintiff can- 
not in New York proceed under the judgment on the de- 
murrer, and have his damages assessed by a sheriff’s jury, 
by virtue of a writ of inquiry, without previously entering a 
nolle prosequi upon the counts and parts of counts as to which 
issues of fact are joined. Love v. Humphrey, 9 Wend. 500. 

2. (Special leave not necessary.) It seems that such nolle 
prosequi may be entered without special leave from the court. 


+ 
~ 


3. The statutes directing suits against public officers to be 
brought in the county where the fact complained of happened, 
and giving judgment of discontinuance if the action is not 


VOL. X.—NO. XX. 42 
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laid in such county, do not apply where writs of inquiry are 
executed; they apply only to trials upon issues joined. Ib. 


JUDGMENTS AND EXECUTIONS. 


1, 


te 


—_ 


(Extinguishment of.) A judgment in a justice’s court is not 
extinguished by a judgment subsequently obtained upon it in 
another justice’s court; the general principle governing in 
such cases is, that a security of a higher nature extinguishes 
inferior securities, but not securities of an equal degree. 
Andrews vy. Smith, 9 Wend. 53. 


. (Lien upon real estate.) In New York, a judgment, after ten 


years from the time it is docketed, ceases to bind or be a 
charge or lien upon real estate as against incumbrances sub- 
sequent to such judgment by mortgage, judgment, decree, or 
otherwise, although the subsequent incumbrance be accepted 
with a full knowledge of the existence of the prior judgment, 
and that it remains unpaid. Laiile vy. Harvey, 9 Wend. 
157. 


. (Purchasers in good faith.) It seems that all purchasers are 


to be considered purchasers in good faith, within the meaning 
of the act on this subject, except those who purchase with an 
actual fraudulent intent; mere notice of the prior judgment, 
either actual or constructive, will not render the purchase 


mala fide. Ib, 


. (Arrest of judgment.) Where there are several breaches, 


some good and some bad, and the evidence given on the trial 
is applicable to the good breaches, the judgment will not be 
arrested. Rickert vy. Snyder, 9 Wend. 416, 


5. (Entering up judgment on warrant of attorney to confess, &c. 


after death of defendant.) A judgment on a warrant of at- 
torney to confess, &c. may be entered after the death of the 
defendant, provided it be entered as of the term in wh’ch he 
dies, if the death happen during a term; and if it happen 
during a vacation, that it be entered as of the term immedi- 
ately preceding the death. Nichols v. Chapman, 9 Wend. 
452. 


JURISDICTION. 


1. 


2 


(Venue on recognizance.) An action of debt on a recogni- 
zance of bail may be brought in a different court from that in 
which the original proceedings were commenced. Davis v. 
Packard, 7 Peters, 276. 

(Aliens domiceled in United States.) The plaintiffs, aliens, 
were residents of the State of Louisiana at the time of the ex- 
ecution of the note sued on in the district court of the United 











1833.] Digest of Recent Decisions. 375 


* 
~ 


States for the eastern district of Louisiana, and continued to 
reside in New Orleans since, having a commercial house 
there; they are, however, absent six months in the year; but 
when absent have their agent to attend to their business. The 
defendants in the suit were residents of the city of New Or- 
leans, and citizens of the State of Louisiana, when the note 
was given. The residence of aliens within the State consti- 
tutes no objection to the jurisdiction of the federal court in 
suits to which they are parties. Breedlove et al. v. Nicolet et 
al. 7 Peters, 413. 


3. (Misnomer.) The plaintiff, Sigg, was denominated in the pe- 


g, 
tition and writ, ‘J. J. Sigg.’ The omission of his christian 
name at full length was alleged as error. By the court. He 
may have had no christian name. He may have assumed the 
letters ‘J. J.’ as distinguishing him from other persons of 
the name of Sigg. Objections to the name of the plaintiff 
cannot be taken advantage of after judgment. If J. J. Sigg 
was not the person to whom the promise was made — was not 
the partner of Theodore Nicolet & Co.; advantage should 
have been taken of it sooner. It is too late to allege it as 
error in this court. Ib. 

(Plea received and then ordered to be taken off the files — this is 
not ground of error.) After issue joined in the district court, 
the defendants filed a plea that the firm of Theodore Nicolet 
and Company, the plaintiffs, consisted of other persons in ad- 
dition to those named in the writ and petition, and that those 
other persons were citizens of Louisiana. The court after 
receiving the plea, directed that it be taken from the files of 
the court. Held, that this was a proceeding in the discretion 
of the court; and was not assignable as error in this court. 
Ib. 

(Suit against two out of three obligors is good in Louisiana, ) 
The commercial partnership, the drawers of the note upon 
which the suit was instituted, was composed of three persons, 
one of whom was a resident citizen of Alabama, and out of 
the jurisdiction of the court when the suit was brought, and 
the remaining two, the defendants, were resident citizens of 
Louisiana. Held, that although the suit being against two of 
the three obligors, might not be sustained at common law; 
yet as the courts of Louisiana do not proceed according to 
the rules of the common law, their code being founded on the 
civil law, this suit is properly brought. Jb. 


8, (Mandamus.) Mandamus in the district court of the northern 
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7; 


we 


B. 


district of New York, writs of right were prosecuted for land ly- 
ing in that district, and neither in the writs or in the counts, was 
there an averment of the value of the premises being sufficient 
in amount to give the court jurisdiction. The tenants appeared 
and moved to dismiss the cause for want of jurisdiction; which 
motion was granted. Subsequently, the demandant moved to 
reinstate the cases and to amend, by inserting an averment 
that the premises were of the value of five hundred dollars; 
which motion was denied by the court. The demandant also 
moved the court to compel full records of the judgments and 
orders of dismission, and of the process in the several suits, to 
be made up and filed, so that the demandant might have the 
benefit of a writ of error to the supreme court, in order to have 
its decision upon the grounds and merits of such jugdments and 
orders. The district court refused this motion. On a tule in 
the supreme court for a mandamus to the district judge, and a re- 
turn to the same, it was held, that the refusal to allow the amend- 
ment to the writ and count, by inserting the averment of the 
value of the property, was not the subject of examination in this 
court. The allowance of amendments to pleadings is in the 
discretion of the judge of the inferior court, and no control over 
the action of the judge in refusing or admitting them will be 
exercised by this court. The court granted a mandamus re- 
quiring the district judge to have the records of the cases made 
up, and to enter judgments thereon, in order to give the demand- 
ant the benefit of a suit of error tothe supreme court £2 parte 
Bradstreet, 7 Peters, 634. 

(Amount.) In cases where the demand is not for money, and 
the nature of the action does not require the value of the thing 
demanded to be stated in the declaration, the practice of this 
court and of the courts of the United States has been, to allow 
the value to be given in evidence. /6. 

( Appearing on magistrate’s warrant.) Ina warrant issued un- 
der the act to suppress immorality, it is not necessary to state 
the circumstances which give the magistrate jurisdiction; 
they may be shown aliunde in an action against him for false 
imprisonment. Alchinson v. Spencer, 9 Wend. 62. 


. (Charging the offence in the warrant.) It seems that in no 


case is it indispensable that a warrant issued by a magistrate 
upon a criminal complaint, should state upon its face the of- 
fence charged; although it is advisable to set forth the sub- 
stance of the complaint. Jb. 


See ApmiRALTY; Justices oy THE Peace. 
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1. (As to discharging before verdict.) The court even in a capital 
case, may discharge a jury, before verdict in case of absolute 
necessity; but mere inability to agree does not constitute such 
a case; nor does it arise from the illness of some of the jury 
rendering them incapable of continuing longer in a state of 
privation and restriction without endangering their lives, if 
such illness can be removed by permitting them to have re- 
freshments, and the court against the consent and prayer of 
the prisoner, refuse such refreshments unless a majority of 
the jury agree to receive them which they decline. Com- 
monwealth v. Clew, 3 Rawle, 498. 

2. Ifa jury has been discharged before verdict, under such cir- 
cumstances, the prisoner may plead them in bar of another 
trial. fh. 

JUSTICES OF THE PEACE. 

{Authority of, in New York.) A justice of the peace in New 
York is not limited in the exercise of any official act which 
he is authorized to perform, to the town for which he was 
chosen, except inthe trial of civil causes. Gurnsey v. Lovell, 
9 Wend. 319. 

JUSTICE’S COURT. 

1. (Reversal of judgment.) To reverse a justice’s judgment, or 
the ground that a constable was not sworn to attend a jury 
it must expressly appear from the return that the jury lef 
court; no intendment will be indulged in support of such ob- 
jection. Hatch v. Mann, 9 Wend. 262. 

2. (Void ereention.) A justice’s execution which should be made 
returnable in 90 days, is void if made returnable in 30 days, 
and a creditor as well as the defendant in the execution may 
take the objection. Farr v. Smith, 9 Wend. 338. 

LANDLORD AND TENANT. 

1, (Adinissions by Tenant.) In an action of ejectment by a 
landlord against his tenant seeking a re-entry for non-pay- 
ment of rent for want of distress, the defendant is concluded 
by his admission, made at the time of the service of the de- 
claration in ejectment, that there was not sufficient property 
on the premises liable to distress to countervail the arrears of 
rent, and will not be permitted to prove that such admission 
was untrue. The Trustees, Sc. in Salem v. Williams, 9 
Wend. 147. 


42* 
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2. (Tenant at will.) The plaintiff may avail himself of such ad- 
mission, although the party making it be but atenant at will. 
b. 

3, (Right lo disirain.) A landlord has no right to distrain and 
sell the goods of his tenant for the use and occupation of de- 
mised vremises unless the rent by agreement of parties is 
certain, either in money or services, or is such as may be re- 
duced to certainty. Valentine v. Jackson, 9 Wend. 302. 

4. (Lease from the first day of one year to the first day of nezt.) 
It seems that a lease of premises from the first day of May 
in one year to the first day of May in the succeeding year, 
excludes the first day. Wilcor vy. Wood, 9 Wend. 346. 

5, (Local custom under such leases.) Proof of a local custom, 
that a lease in those terms expires at noon of the last day is 
admissible; and the court suggest that such custom would be 
highly convenient. Jb. 

6. (Sale by landlord.) When a landlord after demising a por- 
tion of a farm to a tenant for a term, sells and conveys his 
interest in the premises to a third person, the interest in the 
lessee is not affected by the conveyance of his landlord. Rick- 
et v. Snyder, 9 Wend. 416. 

LANDS AND LAND TI7TLES. 

i. (Call for an extry.) A survey itself, which had not acquired 
notoriety, is not a good call for an entry; but when the survey 
has been made conformable to the entry, and the entry can be 
sustained, the call for the survey may support an entry. The 
boundaries of the survey must be shown. This principle is 
fully settled by the decisions of the courts of the State of Ken- 
tucky. Holmes et al. v. Trout et al. 7 Peters, 171. 

2. (Prior and subsequent entry.) The principle is well settled, 
that a junior entry shall limit the survey of a prior entry to its 
calls. This rule is reasonable and just. Jb. 

3. (Construction of entry.) In giving a construction to an entry, 
the intention of the locator is to be chiefly regarded, the same 
as the intention of the parties in giving a construction to a con- 
tract. Ifa call be impracticable, it is rejected as surplusage, 
on the ground that it was made through mistake ; but if a ca!! 
be made for a natural or artificial object, it shall always control 
mere course and distance where there is no object called for to 
control a rectangular figure, that form shall be given to the 
survey. Jd. 

4. (Entry under a void grant.) In the case of Polk’s Lessee v. 
Wendell, 5 Wheat. 308, it is said by this court, that, on genera! 
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principles, it is incontestable that a grantee can convey no more 
than he possesses. Hence, those who come in under a void 
grant, can acquire nothing. MSampeyreac et al. v. The United 
States, 7 Peters, 222. 

LAWS. 

1. (Change of sovereignty is not so of laws.) Even in cases of 
conquest, it is very unusual for the conqueror to do more than 
to displace the sovereign and assume dominion over the country. 
The modern usage of nations, which has become law, would 
be violated; that sense of justice and of right, which is 
acknowledged and felt by the whole civilized world, would 
be outraged; if private property should be generally confiscated 
and private rights annulled on a change in the sovereignty of 
the country by the Florida treaty. The people change their 
allegiance, their relation to their ancient sovereign is dissolved; 
but their relation to each other, and their rights of property 
remain undisturbed. Had Florida changed its sovereign by 
an act containing no stipulation respecting the property of 
individuals, the right of property in all those, who became 
subjects or citizens of the new government, would have been 
unaffected by the change. It would have remained the same 
as under the ancient sovereign. United States v. Percheman, 
7 Peters, 51. 

LEGACY. 

1. (Goes to husband of legatce.) Testator after giving certain 
portions of his real estate to certain of his children, at a valua- 
tion, and declaring, that in case it was refused by all his chil- 
dren, it should be sold by his executors, and that all his estate, 
or the value thereof, should be equally divided amongst his ten 
children, naming his seven sons and three daughters, all three 
of which daughters were married women, proceeded, ‘ and if 
one or the other of my children should depart this life, then his 
bequest or legacy shall come to the heirs of his body.’ Heid, 
that the bequest to the daughters was not to their separate use, 
but passed to their respective husbands. Krause v. Deitel, 3 
Rawle, 199. 

1. (Fund to be resorted to to pay debts.) Testator devised to 
his wife certain real estate, and ‘also all his household goods 
and furniture, moneys, bonds, mortgages, outstanding debis due 
and owing to him, and all other his personal estate of what nalure 
or kind soever.’ He devised o trustees for the use of his 
son, certain other real estate, and to the same trustees, for the 
separate use of his daughter, certain other real estate, declaring 
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in his will that the husband of his daughter, should not, in any 
event, nor by reason of any cause, ways or means whatsoever, 
have any right, claim, or interest in his estate, in right of his 
wife or otherwise, nor receive any benefit or advantage there- 
from. These devises and bequests disposed of the whole of 
the estate the testator then possessed. After the execution of 
his will, he acquired other real estate, and died indebted to 
various persons, without having republished his will, or having 
made any codicil disposing of the real estate acquired after its ex- 
ecution. Held, that the bequest of the testator’s personal estate 
to his wife, was not specific, and that there was nothing in the 
will which showed an intention to exempt it from the payment 
of his debts; and that consequently, it was to be applied to 
that purpose before the real estate acquired after the execution 
of the will could be resorted to. Case of Samuel Watlker’s 
Estate. 3 Rawle, 229 

LEASES. See Lanptorp ano Tenant. 

LEX LOCI. See Bonn. 

LIBEL. See Sianper. 

LIMITATIONS, STATUTE OF. 

1. (Items in an account within six years take the whole out of the 
statule.) Where, from the commencement to the termination 
of an account, charges have been made at least as often as 
once in six years, and the last item is within six years ante- 
rior to the commencement of a suit, the whole of the account 
is to be allowed, notwithstanding that the statute of limitations 
is interposed as a bar. Accordingly where a defendant was 
sued in 1829 on a demand accruing in 1826, and he proved 
an account against the plaintiff by way of set-off, consisting 
of items accruing, some in 1826, others in 1822, and others 
1818, it was held, that the items accruing in 1826 drew after 
them the previous charges, and saved them from the operation 
of the statute. Chamberlin v. Cuyler, 9 Wend. 126. 

2. (Where the transactions are of « distinct and separate nature.) 
The fact that the transactions to which the charges relate, are 
of separate and distinct natures, does not affect the principle. 
Ib. 

3. (Where cause of action accrues.) Where a note is payable 
whenever a certain mortgage holden by the maker shall be 
collected, a cause of action accrues thereon when the mort- 
gagee enters into possession of the mortgaged premises by 
virtue of a foreclosure, and his title thereto becomes absolute, 
provided the mortgaged premises are equal to the value of 
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the debt; the mortgage then, in judgment of law is collected, 
and unless a suit is brought upon the note within six years 
after the happening of the above events, the plaintiff will be 
barred by the statute of limitations. Morgan v. Plumb, 9 
Wend, 287. 

4. (In cuse of negligence.) So also a count for negligence, in 
omitting to collect the amount of the mortgage is barred by the 
statute, unless suit be brought within six years from the time 
when the money might have been collected, had the maker of 
the note used due diligence. Jb. 

>. (New promise is available to subsequent holder.) <A promise to 
a holder of a chose in action taking a case out of the statute of 
limitations, is available in an action by a subsequent holder. 
Svulden v. Van Rensselaer, 9 Wend. 293. 

See Preas anp Pieapine. 

MANDAMUS. 

1. (Defective return to.) To return to a mandamus, a relator is 
not allowed to demur specially; if dissatisfied with the return, 
he may obtain a further or supplementary return. The People 
v. New York Common Pleas, 9 Wend, 429. 

2. (When granted.) Instead of an alternative mandamus to a 
court of common pleas to vacate a rule ordered by it, this court 
in the first instance grants an order to show canse, Anon, 9 
Wend. 472. 

3. ( Whea granted.) A mandamus will not be granted command- 
ing a justice to proceed in a suit before him in which he had 
given judgment in non-suit which subsequently was reversed 
in the common pleas. Anon. 9 Wend. 503. 

See Jurispiction, 

MARRIAGE SETTLEMENT. 

1. (Fraudulant.) Upon principle and authority, to make an ante- 
nuptial settlement void as a fraud upon creditors, it is neces- 
sary that both parties should concur in or have cognizance of 
the intended fraud If the settler alone intend a fraud, and the 
other party have no notice of it, but is innocent of it, she is not, 
and cannot be affected by it. Marriage, in contemplation of 
the law, is not only a valuable consideration to support such a 
settlement, but is a consideration of the highest value, and from 
motives of the soundest policy, is upheld with a strong resolu- 
tion. The husband and wife, parties to such a contract, are 
therefore deemed, in the highest sense, purchasers for a valu- 
able consideration; and so that it is bona fide, and without no- 
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tice of fraud brought home to both sides, it becomes unim- 
peachable by creditors. Magniac v. Thompson, 7 Peters, 348. 

2. (Fraudulent.) Fraud may be imputed to the parties, either by 
direct co-operation in the original design, at the time of its con- 
coction, or by constructive co-operation from notice of it, and 
carrying the design upon such notice into operation. 10. 

3. (Fraudulent.) Among creditors equally meritorious, a debtor 
may conscientiously prefer one to another; and it can make 
no difference that the preferred creditor is his own wife. Jb. 

4. (As to recording) Marriage articles or settlements are not 
required by the laws of New Jersey to be recorded, but only 
conveyances of real estate : and as to conveyances of real estate, 
the omission to record them avoids them only as to purchasers 
and creditors, leaving them in full force between the parties. 


Ib. 
MASTER AND SERVANT. See Parties. 
MILLS. 
1. (Joint liability of joint proprietors.) A covenant in adeed of 
partition between A and B that they shall at their equal and 
joint expense, cause the canal or race through their respective 
lots from the dam, &c. to be widened and improved in the 


manner therein specified, and the race and head gates at all 

times forever to be kept in order at their equal and joint ex- 
pense, does not render them jointly liable for work done to the 
canal. M’Cready v. Fre edly. 3 Rawle, 251. 

2. (As to relinguishment by non-user.) Testator being the owner, 
in whole or in part of four contiguous tracts of land, which 
were in part bounded by a water-course, devised one of them 
situate on the west side of the water-course, to his son B. un- 
der whom the plaintiff derived title. To his son H. the de- 
fendant, he devised his ‘ undivided moiety of certain four acres, 
called “ the saw-mill land,” together with all the rights and privi- 
leges thereunto appertaining.’ This undivided moiety of the 
{our-acre tract had come to the testator with a privilege apper- 
taining to it, of swelling the water back to the southern boun- 
dary of the land devised to his son B. By the same will, the 
testator gave to his son H. the defendant, the privilege of erect- 
ing a dam, at any point, between the land devised to his son 
B, (the plaintiff’s land,) and the land on the eastern side of 
the creek devised to another son I, with a right to dig a race 
through I’s land. The defendant erected a dam across the 
creek within the limits mentioned in the last devise : and after- 


wards erected another dam, at a considerable distance below, 
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for the use of ‘ the saw-mill land,’ where there had many years 
before been a dam erected, but the use of which had been 
abandoned at least thirty-eight years. Held, that the whole of 
the property in the water-course under the testator’s control, 
passed by these devises to the defendant; that having been 
used by him in part, by the erection of the first dam, no pre- 
sumption could arise from lapse of time, of any release or 
extinguishment of his right to any other part of it, and that 
consequently he had a right to erect the second dam. Nitzell 
v. Paschall, 3 Rawle, 76. 

( Water right.) The water power to which a riparian owner 
is entitled, consists of the difference of level between the sur- 
face where the stream in its natural state first touches his land, 
and where it leaves it. It may be occupied in whole, in part, 
or notat all, without endangering the right, or restricting the 
mode of its enjoyment, unless where there has been an actual 
adverse occupancy for a period commensurate with the statute 
of limitations. MM’ Calmont vy. Whitaker, 3 Rawle, 84. 
(Appropriation.) A right by prior appropriation, has regard to 
the quantum of water drawn from a stream, common to both 
parties, and not to the quantum of fall. 26. 


MONEY COUNTS. See Gvaranry. 
MORTGAGE. 


9 


3. 


(Sale of the premises under judgment.) A sale by the sheriff 
of a part of mortgaged premises, under a younger judgment 
against one claiming title under the mortgagor, exonerates the 
land sold from the lien of the mortgage, though the mortgage 
is not yet due, and no default has been made. The Corpora- 
tion, &c. v. Wallace, &c. 3 Rawle, 109. 

(Debt apportioned.) In such case the part of the property not 
sold by the sheriff remains liable for such proportion of the debt 
due on the mortgage, as should be rated to its comparative value 
with the whole property mortgaged. Jb. 

(Absolute deed with agreement for re-conveyance.) Where a 
party executed an absolute deed of a lot of land, and it was 
agreed that the grantee should receive the rents except of a 
small portion of the premises of which the grantor was to re- 
main in possession for the term of two years free of rent, and 
that the grantee should reconvey on being repaid, at any 
time during two years, certain advances made by him, it was 
held, that the conveyance, though absolute in its terms, was 
in reality a mortgage, and that at the expiration of two years 
the grantor could not be treated as a tenant by sufferance, 
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and dispossessed under the statute allowing summary pro- 
ceedings. Roach v. Cosine, 9 Wend. 227. 


. (Assignment of part of mortgage debt.) Where a mortgagee 


assigns to a creditor a portion of the debt secured by the 
mortgage, and authorizes him to collect such portion and 
appropriate it to his own use, and the mortgagee and assignee 
unite in foreclosing the mortgage, and the proceeds of the 
sale being less than the portion of the debt assigned are 
received by the assignee, the mortgagee is not entitled to 
demand any proportion of such proceeds, although in the 
assignment there be a proviso that it shall not be so construed 
as to prevent the mortgagee from receiving or disposing of 
the residue of the mortgage moneys. Mechanics’ Bank vy. Bank 
of Niagara, 9 Wend. 410, 


See Esecrment; Inpictment; Limitations, SratTuTe or. 


MORTGAGE OF PERSONAL PROPERTY. 


 F 


(Distinction between pledge, &c.) An instrument giving se- 
curity upon a chattel for the payment of a debt at a future 
day, providing for the continuance of the possession of the 
debtor until that day, and on non-payment of the debt author- 
izing the creditor to take pessession, is a mortgage and not a 
pledge, although, instead of the ordinary terms of conveyance, 
the words used be, ‘I hereby pledge and give a lien on,’ &e. 
Langdon vy. Buel, 9 Wend. 80, 


. (Becomes absolute on failure to perform the conditions.) A 


mortgagee of personal property, upon the failure of the mort- 
gagor to perform the conditions of the mortgage, acquires an 
absolute title of the property. Jb. 


. (Assignment of the debt.) If a mortgagee of personal property 


assigns the debt to secure the payment of which the mortgage 
is given, whether the same be done before or after foreiture, 
the interest of the mortgagee passes to the assignee; and if 
the property be taken by a stranger, trespass must be brought 
in the name of the assignee, and not in the name of the as- 
signor. Jb. 


. (After forfeiture may be levied on in the hands of m. rigagor as 


the property of the mortgagee.) Personal proper y pledged 
by way of mortgage, may, after forfeiture, be levied upon by 
virtue of an execution against the mortgagee, although it re- 
mains in the hands of the mortgagor. Ferguson y. Lee, 9 
Wend. 258. 


. (Where valid.) The delivery of a chattel by a purchaser, to 


one who has become his surety for the payment of the pur- 
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chase money, is a valid and legal transaction, and the con- 
tinuance of the possession and use of the property by the 
purchaser does not invalidate the right of the surety to control 
the property upon the happening of the event, which, by the 
agreement of the parties, was to render his interest absolute. 
Ferguson v. Union Furnace Company, 9 Wend. 345. 


NOLLE PROSEQUI. See Inquiry, Writ or; Error. 
NOTICE. See Guaranry. 
NUISANCE. 


1. 


« 
w~ 


qr 


( Twenty years continuance of —no defence.) The continuance 
of a nuisance, created by the overflowing of lands by means 
of a mill-dam for twenty years and upwards, although it con- 
fers a right to the use of the land flowed, is no defence to a 
proceeding on the part of the public to abate it, or to an action 
by an individual for special peculiar injury sustained by him 
in consequence of it. Mills v. Hall & Richard, 9 Wend. 
315. 


. (Obstructing public rwers.) It is not lawful for an individual, 


without grant, to construct and moor a floating store-house 
or vessel for the receiving and delivering out of goods and 
merchandize in any public river, or in any port or harbor, or 
in the basins or docks thereof, such permanent appropriation 
and exclusive occupation of a portion of a public river, &c. 
is an obstruction to its free and common use and is indictable 
as a public nuisance. Hart v. The Mayor, Aldermen, and 
Commonality of Albany, 9 Wend. 571. 


. (By whom may be abated.) A corporation, whose duty it is 


to prevent obstructions in a river, will be considered a party 


aggrieved, and may by its own act, without indictment, abate 
or remove such nuisance, Ib. 


. (Same.) Whether an individual, without being specially 


aggrieved, has a right to abate or remove such nuisance. 


Quere. Ib. 


. (Injuring a stream of water.) he erection of anything in the 


upper part of a stream of water, which poisons, corrupts, or 


renders it offensive and unwholsome is actionable. Howel v. 
M Coy, 3 Rawle, 256. 


. The erection of a tanyard comes within the operation of this 


principle, provided it has the effect of corrupting and rendering 


unwholsome the water in the stream below, so as to be inju- 
rious to the other proprietors. Ib. 


. The limitation of these principles, is, either where there has 


been an appropriation for a period of twenty years, which in 
VOL. X.—NO. XX. 
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law raises a presumption of right, or it arises from contract. 
Ib. 

8. One, who by a lease has a right to so much of the water of a 
stream, as shall be needful and proper for the supply of a tan- 
yard, and the working of a bark-mill, and is bound to return 
all the water which he diverts for such purposes, over and 
above the quantity which should be necessarily used and con- 
sumed in conducting the business, without unnecessary and 
unavoidable loss, diminution or waste, into acreek above adam 
situated lower down the stream, has no right to return it pol- 
luted by admixture with substances of a poisonous or unwhol- 
some nature, to the injury of the lessor, or those claiming under 
him. Jb. 

9, (Plea that nuisance is abated.) In assize of nuisance, a plea in 
abatement, that, pending the writ, and since the last contin- 
uance the defendant had abated and removed the nuisance 
complained of, is inadmissible, and may be treated by the 
plaintiff as a nullity. Sherer v. Hodgson, 3 Rawle 211. 

OFFICER. 

1. (Levy.) To constitute a good levy on personal property, it is 
not necessary, that an inventory should in the instant be made 
of it, or that the sheriff should immediately remove the goods, or 
put a person in possession of them. If they are in the power 
and control of the sheriff when the levy is made, it will be good 
if followed up within a reasonable time by his taking possession 
of them in such a manner, as to apprise everybody of the fact 
that they have been taken in execution. Wood v. Vanarsdale, 
3 Rawle, 401. 

See Action. 

ORDER TO STAY PROCEEDINGS. 

( Vacating.) In an action of slander, where a verdict was ren- 
dered for the plaintiff for $7000, and the defendant obtained 
an order to stay proceedings on a case made, the order before 
argument of the case was vacated on the application of the 
plaintiff, there appearing no mitigating circumstances in the 
case, and nothing to induce suspicion of prejudice, partiality 
or corruption on the part of the jury. Ryckman vy. Parkins, 
9 Wend. 470. 

ORPHAN’S COURT. 

1. (Settlement of account.) [This case is commented on in Jurist 
of July, 1833, page 87.] The original and all the supplemen- 
tary accounts of an executor constitute parts of one whole, and 
taken together, contain an exhibit of the proceedings of the 
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executor in relation to the estate; and although it may some- 
times be expedient to file exceptions to the different accounts, 
as they are from time to time settled, yet it is unnecessary to 
do so, the whole being open to exceptions, until the final ad- 
justment of the estate. Case of Joseph Walker’s Estate, 3 
Rawle, 243. 

OYER AND TERMINER. 

(Vacating rule to quash an indictment.) A court of oyer and 
terminer, after quashing an indictment, may, at a subsequent 
term, give leave to the public prosecutor to make up a record 
as if judgment had been rendered for the defendant on de- 
murrer, for the purpose of enabling him to sue out a writ of 
error; and should such leave be refused, this court will 
award a mandamus. The People vy. Stone, 9 Wend. 182. 

PARENT AND CHILD. 

1. (Child expects a legacy in consideration of services.) When a 
son continues with his father after he has arrived at full age, 
and is supported by him, without any contract to be paid for 
his services, but with a view to a provision by will, he cannot, 
in general, after the death of his father, support a claim against 
his estate, for a compensation for labor, &c. It must bea 
strong case to induce the court to listen to such a claim. 
Case of Joseph Walker's Estate, 3 Rawle, 243. 

2. And where the services were rendered at so distant a period 
as to be barred by the act of limitations, and a settlement ap- 
pears to have taken place between the father and son, it is to 
be presumed, that all accounts between them were settled, and 
the son -annot afterwards, as his father’s executor, take credit 
for such claim in his administration account. Jb. 

3. Still less can he do so, where it appears, that at the settlement, 
the claim was arrested by the son and withdrawn on being 
objected to by the father. 1. 

PARTITION. 

1. (Agreement.) When lands devised to several, as tenants in 
common in fee, having been appraised in separate lots by per- 
sons chosen by the parties, and the devisees enter into a writ- 
ten agreement, declaring that they have made a full and just 
partition thereof, according to the appraisement and allotment, 
and enter into and hold possession of the same, this is a valid 
and binding partition, notwithstanding the agreement contain 
a stipulation that the parties shall contribute equally to the 
payment of an existing claim upon a part of the estate, and a 
covenant that they shall before a certain day execute a deed 
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of partition, or such other legal assurance as may be deemed 
necessary. KRhoads’s Appeal, 3 Rawle, 420. 

2. (Agreement by feme covert.) An agreement by a feme covert 
making partition of her real estate, is binding without a sepa- 
rate examination and acknowledgment, particularly if it be to 
her advantage, and not objected to by her or those claiming 
under her. Jb. 

PARTIES. 

(Liability of masters of steamboats.) The master of a steam- 
boat, employed in the transportation of passengers, like the 
master of a vessel engaged in the merchant service, is an- 
swerable for the diligence of all to whom is intrusted the 
management of the vessel, and it was accordingly held, that 
he was liable for an injury done by running a steamboat, 
navigated by him, against and sinking another vessel, although 
the pilot, who received his appointment directly from the 
owners, was at the wheel steering the boat, and had the ex- 
clusive control and direction of her course, at the time of the 
accident. Denison v. Seymour, 9 Wend. 9. 

PARTNERS AND PARTNERSHIP. 

1. (Dissolved by death.) ‘There is no doubt that the liability of a 
deceased copartner, as well as his interests in the profits of a 
concern, may, by contract, be extended beyond his death ; but 
without such a stipulation, even in the case of a copartnership 
for a term of years, it is clear that death dissolves the concern. 
Scholefield v. Eichelberger, 7 Peters, 586. 

2. (Power of attorney wrevocable to collect debts.) A power of 
attorney executed on the dissolution of a firm by two partners 
to a third, authorizing him to ask, demand and receive the 
debts of the firm, and declaring the appointment irrevocable, 
does not transfer such debts to the member thus authorized, 
and consequently does not render inoperative a release subse- 
quently executed by one of the other members of the firm, to 
one of its debtors. Napier, Rapelje & Bennett vy. McLeod, 9 
Wend. 120. 

3. (Same.) The mere fact of the appointment being declared 
to be irrevocable, is not enough to give the instrument the 
character of an assignment. Jhb. 

4, (Confession of judgment without authority.) A judgment en- 
tered on a cognovit given by an attorney of this court as the 
attorney of two partners, when in fact he was employed only 
by one of them, on whom a declaration had been served, and 
the other was wholly ignorant of the commencement of any 
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5 


suit, will not be set aside as unduly entered, where all fraud 
and collusion between the parties is denied, and there is 
no allegation that the attorney giving the cognovit is irrespon- 
sible. Grazebrook y. McCreedie, 9 Wend. 437. 


. (Same.) Where such judgment was confessed, in violation 


of an injunction of the court of chancery, this court refused 
to set it aside on that ground, leaving it to that court to vin- 
dicate its own authority. Jb. 


PARDON. 


5. 


(The court can notice a pardon only when it is judicialy 
brought before them.) It is a constituent part of the judicial 
system, that the judge sees only with judicial eyes, and knows 
nothing respecting any particular case of which he is not in- 
formed judicially. A private deed, not communicated to him, 
whatever may be its character, whether a pardon or release, is 
totally unknown, and cannot be acted upon. The looseness 
which would be introduced into judicial proceedings would 
prove fatal to the great principles of justice, if the judge might 
notice, and act upon facts not brought regularly into the cause. 
Such a proceeding, in ordinary cases, would subvert the best 
established principles, and would overturn those rules whict. 
have been settled by the wisdom of ages. United States v. 
Wilson, 7 Peters, 150. 


. There is nothing peculiar in a pardon which ought to distin- 


guish it in this respect, from other facts; no legal principle is 
known to the court which will sustain such a distinction. A 
pardon is a deed, to the validity of which delivery is essential ; 
and delivery is not complete without acceptance. It may then 
be rejected by the person to whom it is tendered; and if it 
be rejected, we have discovered no power in a court to force 
iton him. Jb. 

It may be supposed that no being condemned to death, would 
reject a pardon, but the rule must be the same in capital cases 
and misdemeanors. A pardon may be conditional, and the 
condition may be more objectionable than the punishment in- 
flicted by the judgment. Jb. 


. The pardon may possibly apply to a different person or a dif- 


ferent crime. It may be absolute or conditional. It may be 
controverted by the prosecutor, and must be expounded by the 
court. ‘These circumstances combine to show that this, like 
any other deed, ought to be brought ‘judicially before the 
court, by plea, motion or otherwise.’ 0. 

The reason why a court must ex officio, take notice of a par- 


43* 
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don by act of parliament, is, that it is considered as a public law, 
having the same effect on the case as if the general law pun- 
ishing the offence had been repealed or annulled. 10. 


PATENTS. 


1. 


( Surrender of ; and new one taken out, refers to date of former.) 

The letters patent were obtained in 1822; and in 1829, the 
patentee having surrendered the same for an alleged defect in 
the specification, obtained another patent. This second patent 
is to be considered as having relation to the emenation of the 
patent of 1822; and not as having been issud on an original 
application. Shaw v. Cooper, 7 Peters, 292. 


2. (Construction of such new patent.) A second patent granted 


on the surrender of a prior ove being a continuation of the first, 
the rights of a patentee must be ascertained by the law under 
which the original application was made. Ib. 

( Citizens and aliens are placed upon the same ground.) By the 
provisions of the act of congress of 17th April, 1800, citizens 
and aliens, as to patent rights, are placed substantially upon the 
same ground. In either case if the invention was known or 
used by the public before it was patented, the patent is void. 
In both cases, the right must be tested by the same rule. Jb. 
(Previous use of the invention by the public.) From an exam- 
ination of the various provisions of the acts of congress relative 
to patents for useful inventions, it clearly appears that it was the 
intention of the legislature, by a compliance with the requisites 
of the law, to vest the exclusive right in the inventor only; and 
that, on condition that his invention was neither known nor 
used by the public, before his application for a patent. If such 
use or knowledge shall be proved to have existed prior to the 
application for the patent, the act of 1793 declares the patent 
void ; and the right of an alien is vacated in the same manner, 
by proving a foreign use or knowledge of his invention. That 
knowledge or use which would be fatal to the patent right of a 
citizen, would be equally so to the right of an alien. Jd. 
(May be used previously by inventor.) The knowledge or 
use spoken of in the act of congress of 1793, could have referred 
to the public only ; for the provision would be nugatory if it 
were applied to the inventor himself. He must necessarily have 
a perfect knowledge of the thing invented, and of its use, before 
he can describe it, as by law he is required to do preparatory to 
the emanation of a patent. Jb. 

(Previous knowledge of a patent surreptitiously obtained.) There 
may be cases in which a knowledge of the invention may be 
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surreptitiously obtained and communicated to the public, that 
do not affect the right of the inventor. Under such circum- 
stances, no presumption can arise in favor of an abandonment 
of the right to the public by the inventor ; though an acquies- 
cence on his part will lay the foundation for such a presumption. 
It is undoubtedly just that every discoverer should realise the 
benefits resulting from his discovery, for the period contem- 
plated by law. But those can only be reserved by a substan- 
tial compliance with every legal requisite. ‘The exclusive right 
does not rest alone on his discovery, but also upon the legal 
sanctions which have been given to it, and the forms of law 
with which it has been clothed. 1b. 


. (What previous public use will invalidate the patent.) No mat- 


ter by what means an invention may have been communicated 
to the public before a patent is obtained, any acquiescence in 
the public use by the inventor will be an abandonment of the 
right. If the right were asserted by him who fraudulently ob- 
tained it, perhaps no lapse of time could give it validity. But 
the public stand in an entirely different relation to the inventor. 
His right would be secured by giving public notice that he was 
the inventor of the thing used and that he should apply for a 
patent. 15. 


. (Acguiescence of the inventor in the public use of his invention 


not to be presumed.) The acquiescence of an inventor in the 
public use of his invention can in no case be presumed where 
he had no knowledge of such use. But this knowledge may 
be presumed fiom the circumstances of the case. This will in 
general be a fact for a jury; and if the inventor do not, imme- 
diately after this notice, assert his right, it is such evidence of 
acquiescence in the public use, as forever afterwards to prevent 
him from asserting it. After his right shall be perfected by a 
patent, no presumption arises against it from a subsequent use 
by the public. Jd. 


9. (What acquiescence in the public use will avoid the patent.) 


The question of abandonment to the public does not depend on 
the intention of the inventor, whatever may be the intention, if 
he suffers his invention to go into public use, through any 
means whatsoever, without an immediate assertion of his right, 
he is not entitled to a patent, nor will a patent obtained under 
such circumstances protect his rlght. Jb. 


See Evinence; Action. 
PAYMENT BY NOTE. See Bitts. 
PLEDGE. See Morrcace or Personat Property. 








392 Digest of Recent Decisions. [Oct. 


PLEAS AND PLEADING. 


1. (Mutual independent promises.) Where promises are mutual 
and independent, one party may maintain an action against 
the other without avering or shewing performance on his part, 
and the defendant in such cases cannot plead the non-per- 
formance of the plaintiff in bar of the action; but whether 
the promises be independent or not, if the agreement is wholly 
executory, and the promise, covenant or performance on the 
one part is the consideration for the promise, covenant or 
performance on the other, a suit for the recovery of damages 
cannot be maintained by the party who has refused to fulfil 
his part of the agreement. Day v. Dor, 9 Wend. 129. 

2. (Declaring on a contract defective in ils terms.) Where a 
party entered into an agreement, to give a contract for a cer- 
tain lot of land at 4 dollars per acre, and no time was specified 
when the contract was to be delivered, nor when or in what 
manner the consideration was to be paid or secured, nor was 
the quantity of acres contained in the lot mentioned in the 
agreement, it was held, that in an action for the non-delivery 
of the contract, the plaintiff must supply the deficiencies in 
the agreement by proper averments in his declaration. Os- 
borne v. Lawrence, 9 Wend. 135. 

3. (Where no time for performanee is specified in the contract.) 
Where time for the performance of a promise is not specified 
in an agreement, it should be averred that it was to be done up- 
on request, or within a reasonable time, and that such request 
had been made, or reasonable time elapsed, when perform- 
ance was required. Ib. 

4. (What is reasonable time is question for jury.) Reasonable 
time or not, is a question for the jury under the direction of 
the court. Ib. 

5. ( Treasurers’ bond.) Where, in an action on the bond of a ' 
county treasurer, the plaintiffs in their replication assigning 
a breach, alleging an accounting and a balance of $5000 
found due, the subsequent receipt by the treasurer of $20,000, 
and the drawing of orders on him in favor of divers individuals 
for various sums, setting forth the orders specially, and a \ 
presentment and non-payment of the same; and the defen- 
dants rejoined denying the account and the subsequent receipt 
of money, and yet undertook to answer in reference to each 
particular order for money set forth in the replication, alleging 
some to be paid, others not presented, &c.; it was held, that ) 











1833.] Digest of Recent Decisions. 393 


6. 


a“ 
— 


9. 


the assignment substantially presented but one breach, and 
that the rejoinder of the defendants was bad for duplicity and 
as presenting immaterial issues. The supervizors of Monroe 
vy. Beach, 9 Wend. 143. 

(Traverse not necessary.) Where areplication admits a bar 
set up in a plea, and avoids it by new matter, a traverse is 
not necessary. Love v. Humphrey, 9 Wend, 204. 


. (Venue.) In New York, on the argument of a demurrer 


the defendant is not entitled to ask for judgment in his favor, 
although it appears that he is sued in trespass for acts done 
by him as a public officer, and that the venue is not laid in 
the county where it appears the acts were done; the party 
must rely on his statute remedy, Jb. 


8. (Constable's bond.) In an action on a constable’s bond, 


charging the defendant with neglect of duty in carrying an 
execution into effect, the facts necessary to give the justice 
who issued the execution jurisdiction, must be specifically 
stated — a mere general averment of jurisdiction in the mag- 
istrate is not sufficient; thus where the statement of the party 
was that he had recovered the judgment in a court holden by 
and before A B, a justice of the peace in and for the county 
of O, and having full power and competent authority to hold 
such court, and to render such judgment, it was held, insuffi- 
cient. Lawton y. Erwin, 9 Wend. 233. 

(Same.) It seems, however, that where the breach is for 
not paying over money levied and collected, the constable 
and his sureties would not be permitted to say that the ex- 
ecution was issued without authority. Ib. 


10. (Assigning breaches.) A breach in an action on such bond, 


11. 


that the constable did not levy the amount of the execution, 
or take the body of the defendant, is not good, without aver- 
ring that the defendant in the execution had property upon 
which a levy might have been made, or that his body might 
have been found. Jb. 

(.dssigning breaches.) Charging that the constable did not 
return the execution within the limited time is a good breach, 
and well assigned, Jb. 


12. (Specifying items of damage.) If a plaintiff assigns a good 


breach of the condition of a bond, and then proceeds and 
specifies the items of the damage sustained by him, the de- 
fendant cannot demur to such specifications; the question 
whether the plaintiff is entitled to recover the items specified 
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will be determined on the trial. Williams y. Moden, 9 Wend. 
240, 

13. (Irregularities in practice.) Irregularities in the practice of 
the court cannot be taken advantage of by plea. Nichols vy. 
Nichols, 9 Wend. 263. 

14. (Replication to plea of non-assumpsit infra, &c.) A replica- 
tion to a plea of non-assumpsit infra, &c. that within six years 
before the commencement of the suit the defendant promised, 
&c. stating the day on which the capias issued, without 
showing its return, or connecting it with subsequent pro- 
cess, is good; such allegation of the issuing of the capias 
being mere surplusage. Livingston v. Ostrander, 9 Wend. 
306. 

15, (Same.) It is only when the suing out a capias to save 
the statute is replied, that it is necessary to set forth the re- 
turn, and by regular continuances connect the first with the 
subsequent process on which the defendant is arrested; 
where the plaintiff relies on a new promise, the time of the 
commencement of the suit is matter of evidence and need 
not be pleaded. Jb. 

16. (dverments.) A plea that a covenantee agreed to release 
one of the several covenantors from the covenants in a lease, 
in consideration that such covenantor would, at his request, 
relinquish to a third person his situation as a partner in busi- 
ness with the other covenantors, and that they would receive 
such third person as a partner, is not good, although it be 
averred that he did relinquish and that he did accept, 
unless it be alleged that such covenantor agreed to relinquish, 
or that he did relinquish at the request of the covenantee. 
De Zeng v. Bailey, 9 Wend. 336. 

17. (Condition annexed to a charter of incorporation.) The in- 
corporation of the Manhattan Company was granted upon 
the following condition: ‘ Provided that the said company 
shall within ten years from the passing of this act furnish and 
continue a supply of pure and wholesome water, sufficient 
for the use of all such citizens dwelling in said city as shall 
agree to take it on the terms to be demanded by the said 
company; in default whereof the said corporation shall be 
dissolved;’ and an information in the nature of a quo warranto 
being filed against the company, it was held, the company 
being declared a body politic and corporate in presenti, and 
having ten years to perform the act required of them, the 
proviso was a defeasance, and not a condition precedent, and 
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that therefore they were not bound in their plea to set forth 
the condition and allege performance, even for the purpose 
of showing a present right, although at the time of the plea 
the period limited by the proviso had long since expired; as 
in judgment of law a corporation once shown to exist, is pre- 
sumed to continue until the contrary be shown. The People 
v. Manhattan Co. 9 Wend. 351. 

18. (Assigning breach of such condition.) It was further held, 
that the attorney-general, in alleging a breach of the condi- 
tion, was bound to name such citizens as were willing to 
agree, &c. and that the naming of one individual would have 
been sufficient; also that he should have averred a request 
on the part of those citizens who wished a supply of water, 
or an offer to pay for it, or that the defendants had notice of 
such willingness or desire. Ib. 

19. (Same.) And further, that alleging the breach in the gen- 
eral terms, that the defendants ‘ have not furnished or con- 
tinued a supply of water sufficient, (or a supply or any other 
quantity of pure and wholesome water,) for the use of all 
such citizens dwelling in the said city of New York as were 
willing and desirous to agree for and take the same as afore- 
said,’ was not the allegation of a material fact on which issue 
could be taken — that it tendered an issue upon an emotion 
or affection of the mind, which is not traversable or suscepti- 
ble of trial. 1b. 

20. (Replying double allowable in criminal cases.) It was far- 
ther held, that this being in the nature of a criminal case, the 
attorney-general had a right to set up several distinct causes 
of forfeiture in his replication, the statute as to replying 
double not being applicable to criminal cases. fb. 

21. (Variance.) There is no variance in stating a note bearing 
the date 4mo. Ist, as having been made on the first day of 
April. Field v. Field, 9 Wend. 394. 

22. ( Time laid in the declaration.) A plea that a plaintiff in an 
action of assumpsit assigned all his property as an insolvent 
debtor after the making of the promises set forth in the decla- 
ration is good, although the promises are laid as of a day 
subsequent to the discharge, the day laid in the declaration 
not being material. Garr vy. Gomez, 9 Wend. 649. 

23. (Former suit.) In pleading in abatement the pendency of a 
former suit for the same cause of action, it is necessary to aver 
that the former suit remained depending and undetermined at 
the time of the plea pleaded. Toland v. Tichnor, 3 Rawle, 320. 
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POWER OF ATTORNEY. See Parrners anp Partner- 
SHIP. 

PRACTICE. 

(In chancery and admiralty.) The act for regulating processes 
in the courts of the United States, provides that the forms and 
modes of proceeding in courts of equity, and in those of admi- 
ralty and maritime jurisdiction, shall be according to the prin-~ 
ciples, rules and usages which belong to courts of equity and to 
courts of admiralty, respectively, as contradistinguished from 
courts of common law ; subject, however, to alterations by the 
courts, &c. ‘This act has been generally understood to adopt 
the principles, rules and usages of the court of chancery of 
England. Vattier v. Hinde, 7 Peters, 252. 

See Discovery or Books; JupGmMent anp Executions; Man- 
pamMus; Rererence ann Rererees; Appear; Acrion; 
RuLes or Court. 

PRESUMPTION. 

(Recewpt in full of all demands.) Where one party having a 
demand against another, pays such other a sum of money and 
takes a receipt in full of all accounts, a jury are warranted 
in the presumption that the accounts on both sides were 
settled, if no explanation is given relative to the receipt. 
Alvord y. Cooper, 9 Wend. 323. 

PRINCIPLE AND AGENT. 

1, (Contract under seal by agent not authorized by deed, partly 
performed.) Where A, by writing not under seal, authorized 
an agent to enter into a contract for the purchase of a quan- 
tity of timber, who entered into a sealed contract for such 
purchase, it was held, on the rule of law that an agent cannot 
bind his principal by deed unless he has authority by deed so 
to do, that an action of covenant would not lie against A, 
although a counterpart ofthe contract, executed in like form, 
was delivered to, received and acknowledged by him as the 
evidence of the contract, and although the timber was received 
by him and payments made by him on account of the contract. 
Hanford v. McNair, 9 Wend. 54. 

2. (Contract under seal by agent without authority under seal.) A 
party is not bound by a contract entered into by another as 
his agent by writing under seal, unless the agent has authority 
under seal to enter into such contract. Blood y. Goodrich, 
9 Wend. 58. 

3. (Subsequent parol or writen recognition.) A subsequent 
parol ratification of such act of the agent will not render the 
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contract obligatory upon the principal, but a written recogni- 
tion, accompanied by other acts in pais in confirmation, will 
it seems, have such effect, provided that notice to produce 
the authority under which the agent acted, is given to the ad- 
verse party. Ib. 

PROMISSORY NOTE. 

1. (Notice.) Whether certain facts in reference to an alleged 
notice to the indorser, and demand of payment of a promissory 
note by the drawer, amounted to a waiver of the objection to 
the wantof demand and notice, is a question of fact, and not 
matter of law, for the consideration of the jury. Union Bank v. 
Magruder, 7 Peters, 287. 

. (Suit by surviving partner.) The indorser of a promissory 
note cannot contest the right of a surviving partner, to sue upon 
it as such, and call upon him to show the consideration he 
paid for it, or the manner in which it came into his possession, 
upon an allegation that it belonged to the deceased partner, 
in his individual capacity, where it does not appear that the 
administrator of the deceased partner denies that the interest is 
vested in-the plaintiff as surviving partner ; and even if the 
note did belong to the deceased partner in his individual right, 
the presumption is, in the absence of proof to the contrary, that 
the plaintiff came honestly by‘it for a full and valuable consider- 
ation. Smyth v. Hawthorn, 3 Rawle, 355. 

PUBLIC OFFICER. 

1. (Extra Service.) And it is clear that an equitable allowance 
should be made for extra services performed by an officer which 
did not come within the line of his official duty, and which had 
been performed under the sanction of the government, or under 
circumstances of peculiar emergency. In such a case the 
compensation should be graduated by the amount paid for like 
services under similar circumstances. Usage may be safely 
relied upon in such cases, as fixing a just compensation. 
United States v. Ripley, 7 Peters, 18 

. (The same.) However valuable the plans for fortifications, 
prepared by a public officer, may have been, unless they were 
prepared at the request of the government, or were indispensa- 
ble to the public service, as a matter of right, a compensation 
for them cannot be claimed. Jb. 

3. (The same.) The United States instituted an action to recover 
a balance, certified at the treasury, against the defendant on the 
settlement of his accounts as Secretary to the Commissioners of 
the Navy Hospital Fund. Upon this settlement, the defendant 

VOL. X.—NO. XX. 44 
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‘set up a claim for compensation for what he considered extra 
services, in bringing up and arranging the records of the board, 
antecedent to his appointment as Secretary ; and also for com- 
missions on the disbursement of moneys under the orders of the 
board. These claims were rejected by the accounting officers 
of the Treasury and were on the trial set up by way of set-off 
against the demand on the part of the United States. Held, that 
the allowance of compensation by a fixed salary to the defend- 
ant, as the Secretary of the Board of the Navy Hospital Com- 
missioners, did not exclude his right to claim extra compensation 
for the disbursement of moneys belonging to the Navy Hospital 
Fund. Held, that it was not necessary to entitle the defendant 
to such compensation, that the Board of Commissioners should 
have passed a resolution, for the payment of such commissions, 
and that the claim of commissions, should have been sanctioned 
and settled by the board, in order to enable the defendant to set 
up a claim against the United States. United States v. Fille- 
brown, 7 Peters 28. 

PUBLIC OFFICERS. See Bonn. 

PUBLIC RIVERS. See Nutsance. 

QUO WARRANTO. See Pceas anv PLeapina. 

RATIFICATION. See Principat anp AGENT. 

RECEIPT. See Presumptions. 

REFERENCE AND REFEREES. 

(Reference by consent of a case not referable under the statute.) 
In an action of covenant, where the plaintiff made an affida- 
vit that the trial of the cause would require the examination 
of a long account preparatory to a motion of a reference, up- 
on which referees were agreed upon by the parties and a rule 
entered by consent, for their appointment, a hearing had, and 
a report made in favor of the plaintiff ; the court on a motion 
to set aside the report, would not permit the plaintiff to allege 
that the case was not referable within the statutes although 
it was doubtful whether they would originally have ordered a 
reference, had a motion for the appointment of referees been 
made and opposed. Bloor y. Potter, 9 Wend. 480. 

RELEASE. 

( Of one covenanter discharging his co-covenanters.) A release of 
one of several covenanters, will not discharge his co-covenan- 
ters, unless it be a technical release under seal; a parol agree- 
ment to release will not have that effect. De Zeng v. Baily, 
9 Wend. 331. 
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RELIGIOUS SOCIETIES. 


Trustees de facto of a religious society, whether such society 
be incorporated or not, may maintain an action against a 
trespasser for an injury to the meeting house of the society. 
Green vy. Cady, 9 Wend. 414. 

REPLEVIN. See Error. 

ROBBING THE MAIL, 

1. (Advising or procuring.) The defendant was indicted upon 

the twenty-fourth section of the act of Congress of 3d March, 

1825 entitled “ an act to reduce into one the several acts estab- 

lishing and segulating the post office department” for advising, 

procuring and assisting one Joseph J. Straughan, a mail carrier, 
to rob the mail, and was found guilty. Upon this finding, the 
judges of the circuit court of North Carolina, were divided in 
opinion on the question whether an indictment founded on the 
statute for advising, &c. a mail carrier to rob the mail, ought to 
set forth or aver that the said carrier did in fact commit the 
offence of robbing the mail ? By the court. The answer to this 
as an abstract proposition, must be in the affirmative. But if 

the question intended to be put is, whether there must be a 

distinct substantive averment of the fact; it is not necessary. 

The indictment in this case sufficiently sets out that the offence 

had been committed by the mail carrier. United States v. 

Mills, 7 Peters, 138. 

(All concerned are principals.) The offence charged in this 
indictment is a misdemeanor where all are principals ; and the 
doctrine applicable to the principal and accessary in cases of 
felony does not apply. The offence, however, charged against 
the defendant is secondary in its character; and there can be 
no doubt that it must sufficiently appear upon the indictment, 
that the offence alleged against the chief actor had been com- 
mitted. Jb. 

RULES OF THE SUPREME COURT OF THE UNITED 
STATES. 

1. It is ordered by the court, that during the session of the court, 
any gentleman of the bar having a cause on the docket and 
wishing to use any book or books in the law library, shall be 
at liberty, upon application to the clerk of the court to receive 
an order to take the same, (not exceeding at any one time 
three,) from the library, he being thereby responsible for the 
due return of the same within a reasonable time or when required 
by the clerk. And it shall be the duty of a clerk to keep in a 
book for that purpose, a record of all the books so delivered, 


2 
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tw) 


which are to be charged against the party, receiving the same ; 
and in case the same shall not be so returned, the party receiving 
the same shall be responsible for, and forfeit and pay twice 
the value thereof; as also one dollar per day for each day’s 
detention beyond the limited time. 


. It is ordered by the court, that during the session of the court, 


any judge thereof may take from the law library any book or 
books, he may think proper, he being responsible for the due 
return thereof. 


. Whereas, it has been represented to the court, that it would in 


many cases accommodate counsel, and save expense to parties, 
to submit causes upon printed arguments; it is therefore or- 
dered that in all cases brought here on appeal, writ of error or 
otherwise, the court will receive printed arguments, if the 
counsel on either or both sides shall choose so to submit the 
same. 


SALE OF CHATTELS. 


1. 


oO 
-: 


(By Sample.) In a sale of merchandise by samples, the law 
implies a warranty that the bulk of the commodity is of the 
same quality with specimens exhibited; and the fact of the 
purchaser requiring the agent of the vendor to test the cor- 
rectness of the sample exhibited, by procuring a second sample, 
does not change the character of the sale; it is still asale by 
sample. Gallagher v. Warring, 9 Wend, 20. 

(Warranty that the article is merchantable.) Where the com- 
modity is cotton in bales, lying in the store-house of the ven- 
dor, situated in the place where both vendor and vendee re- 
side, and the purchase is made without an examination, or an 
opportunity for examination, the cotton being in bales, it seems 
that a warranty that the article is merchantable will be im- 
plied, although no sample was exhibited at the sale, and not- 
withstanding that the vendor had no better opportunity than 
the vendee for the inspection of the article; but a warranty 
that the article is of a particular quality or fineness will not be 
implied. Jb. 


. (Possession of vendor when fraudulent.) Inthe case of the 


sale of personal property, the permitting the vendor to remain 
in possession three months after the sale, without shewing 
any reason for such continuance of possession, was held to be 
prima facie fraudulent as against a subsequent judgment 
creditor of the vendor, who took the property by virtue of an 
execution. Collins v. Baush, 9 Wend. 198. 


SET-OFF. See Pusitic Orricer. 
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SHERIFF. 


ce 


© 


(Removing of under sheriff from his county.) 'The removal 
of an under sheriff from the county in which he holds the 
office, is a virtual resignation of his office, and he is thereby 
disqualified from even completing an execution begun by him 
previous to his removal. Ferguson v. Lee, 9 Wend. 258. 


. (Poundage.) Where several executions are issued at the 


same time to different counties upon the same judgment, and 
satisfaction is made upon one execution, the sheriff of every 
other county to whom an execution is issued, and who has 
levied upon property sufficient to satisfy the same is entitled 
to poundage, which he may demand from the plaintiff ; but he 
cannot levy it of the property of the defendant. Bolion vy. 
Lawrence, 9 Wend. 435. 


SLANDER. 


,. 


wo 


or 


(Evidence.) In an action for a libel, it is competent for a 
plaintiff to prove that subsequent to the publication, the libel 
was read in a public assemblage by a third person, and com- 
ments made upon it in the presence and hearing of the de- 
fendant. Rice v. Withers, 9. Wend. 138. 


. (Libel being posted up in public places.) So evidence may be 


given that the libel was posted in public places by persons 
unknown, the presumption of law being that such persons 
acted at the solicitation and by the procurement of the defend- 
ant. Ih. 


. (Justification.) The fact that the defendant at the time of 


the publication asserts the matter charged as libellous to be 
true, furnishes no excuse; if true, the truth must be shewn 
as proof. Ib. 


. (Charging forgery does not necessarily mean a felonious one.) 


In an action of slander, the charge of forgery does not neces- 
sarily and exclusively mean a felonious forgery punishable as 
such; if the plaintiff is charged with having been guilty of 
any forgery, which if committed would subject him to criminal 
punishment of any description, the action lies. Alexander v. 
Alexander, 9 Wend. 141. 


. (Charging forgery.) Thus where there were general words 


charging forgery, and from the explanation of the witnesses 

it appeared that the defendant charged the plaintiff with forg- 

ing his name to a petition to the legislature, in relation to a 

lot of land to which the defendant claimed a pre-emptive right, 

by means of which the plaintiff instead of the defendant ob- 

tained the lot, it was held, that an action of slander might be 
44* 
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maintained for the speaking of the words; for if the charge 
were true, the plaintiff would be punishable, as for a misde- 
meanor. Ib. 

SPECIAL VERDICT. 

1. (Finding the evidence of a fact.) If the facts of a case would 
have warranted a jury to have livery of seizin under a feoff- 
ment, but in a special verdict only the evidence of the fact is 
stated instead ofthe fact being found, the court cannot adjudge 
the feoffment with livery, but will award a venire de novo. 
Rogers vy. Eagle Fire Co. of New York, 9 Wend. 611. 

. (Finding the evidence of facts.) ‘The same principles apply 
to a title to lands by possession ripened into a right under the 
statute of limitations; if there has been an adverse entry, and 
continued possession for twenty years, the facts must be found 
by the jury, and the evidence of the facts must not be merely 
stated. Ib. 


STAYING PROCEEDINGS. 

( Till payment of costs of former suil in another court.) Costs of 
a former suit in another court must be paid, or proceedings 
will be stayed; and that though the suit here may be by 
guardian, and he a different person from the guardian in the 
other court. Taylor vy. Vandwoort, 9 Wend. 449. 

STREETS. 
1. (Assessment of damages for land taken to widen.) In proceed- 
ings under the act relative to streets in the city of Albany, in 
the apportionment and assessment of damages awarded to 
owners of ground required for the widening of a street, among 
the owners and occupants of houses and lots of ground bene- 
fited, the jury, in fixing the amount to be paid by the owner 
or occupant of a lot having a dwelling house or other build- 
ing upon it, have not the right to regard such lot as vacant 
and unimproved, must deduct from the whole amount of benefit 
such damage, if any, as will be done to the building or such 
expense as will necessarily be incurred by the owner in con- 
sequence of the contemplated alteration of the street. Canal 
Bank of Albany v. Mayor, &c. of Albany, 9 Wend. 244. 
(Same.) If in the opinion of the jury, the damages or re- 
compense to which the owners of ground required for an im- 
provement under this act are entitled, exceeds the benefit 
which will accrue to the owners or occupants of such houses 
and lots of ground as in their judgment ought to be assessed, 
the jury must so certify, and all further proceedings will be 
suspended. Ib. 


to 


to 
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3. (Same.) In making their inquisition, the jury cannot regard 
covenants or agreements existing between landlords and 
tenants, or the use to which a lot or the building thereon is 
appropriated; all they have to do in this respect is to set 
forth the names of the owners, lessees and occupants, and 
whether the whole or only part of a lot, subject to a lease or 
agreement is required, &c. Ib. 

STEAMBOATS. See Parties. 

SUMMARY PROCEEDINGS TO OBTAIN POSSES- 
SION OF LANDS. 

(Proving by parol deed absolute in us own terms to be a mortgage. ) 
Parol evidence that a deed absolute in its terms is in fact a 
mortgage is admissible. Roach y. Cozino, 9 Wend. 227. 

TENANCY IN COMMON. 

( Trover by one tenant in common against his co-tenant.) One ten- 
ant in common of a chattel cannot bring trover against his 
co-tenant for dispossessing him; if the chattel be destroyed or 
sold, which is constructively a destruction, the action lies. 
Farr v. Smith, 9 Wend. 338. 

TRADING WITH THE ENEMY. 

1. (Action of assumpsit to recover the balance of account cur- 
rent for merchandize purchased in England by order of the 
defendants.) ‘The defence was that the contract was made 
during the war, and therefore void. Bythe court. The doc- 
trine is not to be questioned at this day, that during a state 
of hostility, the citizens of the hostile States are incapable of 
contracting with each other. Scholefield vy. Eichelberger, 7 
Peters, 586. 

2. To say that this rule is without exception, would be assum- 
ing too great latitude. The question has never yet been 
examined, whether a contract for necessaries, or even for 
money, to enable the individual to get home, could not be 
enforced; and analogies familiar to the law, as well as the 
influence of the general rule, in international law, that the 
severities of war are to be diminished by all safe and prac- 
ticable means, might be appealed to in support of such an 
exception. But at present it may be safely affirmed that 
there is no recognized exception, but permission of a State 
to its own citizens; which is also implied in any treaty or 
stipulation to that effect, entered into with a belligerent. 1b. 


TREATY. 
1. Cn two languages, how construed.) The Florida treaty was 
drawn up in the Spanish as well as in the English languages. 
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to 


Both are original, and were unquestionably intended by the 
parties to be identical. The Spanish has been translated; 
and it is now understood that the article expressed in that 
language is, that ‘the grants shall remain ratified and con- 
firmed to the persons in possession of them to the same ex- 
tent,’ &c. thus conforming exactly to the universally received 


‘law of nations. United States vy. Percheman, 7 Peters, 51. 
. If the English and Spanish part can, without violence, be 


made to agree, that construction which establishes this con- 
formity ought to prevail. Jb. 


. No violence is done to the language of the treaty by a con- 


struction which conforms the English and Spanish to each 
other. Although the words, ‘ shall be ratified and confirmed,’ 
are properly words of contract, stipulating for some future 
legislation, they are not necessarily so. They may import 
that ‘they shall be ratified and confirmed’ by force of the 
instrument itself. When it is observed that in the counter 
part of the same treaty, executed at the same time, by the 
same parties, they are used in this sense, the construction is 
proper if not unavoidable. Ib. 


. In the case of Forster v. Elam, 2 Peters, 253, this court 


considered those words importing a contract. The Spanish 
part of the treaty was not then brought into view, and it was 
then supposed there was no variance between them. It was 
not supposed that there was even a formal difference of ex- 
pression in the same instrument, drawn up in the language 
of each party. Had this circumstance been known, it is 
believed it would have produced the construction which is 
now given to the article. Ib. 


TRESPASS. 


1, 


(Estoppel.) A lessee of a farm, who fixes a boundary 
line between himself and his neighbor, is so far estop- 
ped from shewing that such line was erroneously settled, 
that he cannot maintain trespass against his neighbor for 
taking and carrying away crops put in by him, upon the 
assumption that the line agreed upon between them was the 
true line. Dewey v. Bordwell, 9 Wend. 65. 


2. (Appeal from judgments of justice.) On appeal from justice’s 


judgment, in an action of trespass quare clausum fregit, the 
defendant is not at liberty to shew title in himself when the 
plea put in by him before the justice is the general issue. Ib. 


3. Plea of liberum tenementum to a declaration in trespass for cut- 


ting down and destroying trees growing and being upon cer- 
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tain lands situate in a certain town, is not supported by 
proof that the defendant is the owner and possessor of a lot 
of land in the same town, different from that on which the 
trespass was committed; to entitle the defendant to verdict 
in such case he must shew title to the land where the tres- 
pass was committed. Shank vy. Cross, 9 Wend. 160. 

4. Pleading a special liberum tenementum. The defendant may 
in such action plead a special liberum tenementum, setting forth 
specifically the place in which he justifies, when if the plain- 
tiff take issue, and does not new assign, he assumes upon 
himself to shew a cause of action at the place set up in the 
plea. Ib. 

See Venue; MorrGace or Personat Property. 

TROVER. 

(Where maintainable.) Where the agent of the owner of a 
watch delivered it to a third person for the purpose of having 
its value appraised by a watch-maker, with the view toa 
purchase or loan to be made upon the watch as security, and 
the watch was accordingly put into the hands of a watch- 
maker, and while in his hands was levied upon and taken by 
an officer, by virtue of an execution against the agent; it was 
held,that an action of trover lay by the owner against such third 
person, especially as there was reason to suspect collusion be- 
tween him and the officer. Spencer vy. Blackman, 9. Wend. 167. 

See Venue. 

UNINCORPORATED SOCIETIES. 

1. (Interference of the court of equity in relation to funds.) A fund 
created by a religious society for the instruction and educa- 
tion of children in the faith and doctrines of the society as 
professed at the time of the creation of the fund, cannot be 
diverted from its original object and destination; if a diver- 
sion be made or attempted, a court of equity will interpose 
and correct the procedure. Field v. Field, 9 Wend. 394, 

2, (Courts of law.) But a court of law cannot interfere; the only 
inquiry at law is, whether the fund remains under the control 
of agents duly appointed, according to the laws and usages 
of the society, and accordingly evidence will not be received 
shewing that a portion of the society who have obtained the 
control of the fund have abandoned the faith and doctrine of 
the society. Ib. 

3. (Courts of Equity.) Even a court of equity does not attempt 

to enforce the peculiar faith or doctrines of either party, where 

there is a schism in a religious society, though their existence 


~ 
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or 


and nature may be incidentally involved in an inquiry relative 
to the rights of property belonging to such society; all it 
does is to enforce the observance and execution of an ascer- 
tained trust. Jb. 


. (Meetings of.) Where according to the laws and usages of a 


society, their meetings for the transaction of business are 
opened by the presiding officer who holds his office for a fixed 
term, and no meeting is considered duly organized unless 
opened by him, and such officer is prevented by the violence 
of members of the association from discharging his duty at 
the accustomed place of meeting, he and such of the society 
as think proper to accompany him, may retire to some con- 
venient place adjacent and there open the meeting, and their 
acts and doings will be obligatory upon the society, although 
those who thus withdraw are a minority of the members of 
the society, it being a principle of the common law that 
where a society is composed of an indefinite number of per- 
sons, a majority of those who appear at a regular meeting of 
the society constitute a body competent to transact business 


qr). 


. (Removal of officers.) Where, according to the established 


usages of a society, no question whatever arising from any of 
its meetings for consideration is decided by a majority of 
voices, but is determined by the presiding officers for the time 
being, a majority of such society have not the power to dis- 
place their presiding officer, whose term of office has not 
expired, and appoint another in his stead; in the case of the 
absence of such presiding officer, or of his incompetency to 
perform the duties of his office, such new appointment may 
be made, but not otherwise. 


See Reticiovus Societies. 
USAGE. 


1. 


9 


(Proof of construction given in law.) Usage cannot alter the 
law, but it is evidence of the construction given to it, and 
must be considered binding on past transactions. United 
States v. Macdaniel, 7 Peters, 1. 

(For public officers to charge commissions on disbursements. ) 
Upon the trial of this cause the defendant offered to prove by 
parol testimony the general usage of the different departments 
of the government in allowing commissions to the officers of 
government upon disbursements of money, under a special 
authority not connected with their regular official duties. 
The counsel of the United States objected to the admission 
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of parol evidence to prove such usage, but the court permit- 
ted the evidence to be given. By the court. We see no 
grounds for objection against the usage offered to be proved, 
and the purpose for which it was so offered, as connected 
with the very terms upon which the defendant was employed 
to perform the services. It was not for the purpose of estab- 
lishing the right, but to show the measure of compensation, 
and the manner in which it was to be paid. United States v. 
Fillibrown, 7 Peters, 28. 

3. (Warranty against latent defect.) Evidence is admissible to 
prove that by custom or usage, in Philadelphia, on the purchase 
and sale of cotton, the vendor shall answer to the vendee for 
any latent defect in the article sold, though there be neither 
warranty nor fraud on the part of the vendor. Snowden v. 
Warder, 3 Rawle, 101. 

USURY. 

1. (Discounting a note.) A promissory note, payable at a future 
day, given for a bona fide business transaction, and which 
note was not made for the purpose of raising money in the 
market, was sold by the drawee and indorser for a sum so 
much less on its face, as exhibited a discount beyond the 
legal rate of interest, no stipulation having been made against 
the liability of the indorser; is not per se an usurious con- 
tract between the indorser and indorsee, and an action can 
be maintained upon the note against the indorser who sold 
the same, by the purchaser. Nichols y. Feerson, 7 Peters, 
103. 

2. (Sale of a note.) The courts of New York have adjudicated, 
that whenever the note or bill in its inception was a real 
transaction, so that the payee or promisee might at maturity 
maintain a suit upon it, a transfer by indorsement, though 
beyond the legal rate of interest, shall be regarded as a sale 
of the note or bill, and a valid and legal transaction. But 
not so where the paper, in its origin, was only a nominal 
negotiation. Ib. 

3. (Characteristics.) There are two cardinal rules in the doc- 
trine of usury which we think must be regarded as the com- 
mon place to which all reasoning and adjudication upon the 
subject should be referred: the first is, that to constitute 
usury, there must be a loan in contemplation by the parties; 
and the second, that a contract which in its inception is un- 
affected by usury, can never be invalidated by any subse- 
quent usurious transaction. Ib. 








408 Digest of Recent Decisions. [Oct. 


VENDOR AND VENDEE. 

1. (Demand.) A vendee ofreal estate, towhom a deed is to be 
executed by a certain day, must make a demand of the deed, 
and after allowing a reasonable time for the drawing and 
execution thereof, must present himself again to receive it; 
but if on the first demand the vendor refuse to execute the 
deed, the second is not necessary. Blood v. Goodrich, 9 
Wend. 68. 

2. (Refusal by one of several jointly bound.) Where there are 
several persons jointly bound to execute a deed, and the 
deed is demanded by one of them and refused, a demand of 
the others is not necessary; the refusal of one subjects all 
to an action. Ib. 

VENUE. 

(Local and transitory actions.) Trover for personal property is 
a local action; trespass for an injury to personal is transitory. 
Brice v. Vanderheyden, 9 Wend. 472. 

VIRGINIA. See Common Law. 

WARRANTY. 

lL. ( Description is warranty.) If the defendant sell and the plain- 
tiff purchase an article as blue paint, and it is so described in 
the bill of parcels, this amounts to a warranty, that the article 
delivered shall be blue paint, and not a different article. 
Bornekins v. Bevan, 3 Rawle, 23. 

2. (Re-delivery or tender.) In order to sustain an action on an 
implied warranty in a contract for the sale of goods, it is not 
necessary that the plaintiff should before bringing the suit, re- 
deliver or tender the article to the defendant. Jb. 

3 (Description.) Though the seller is answerable to the buyer, 
that the article shall be in specie the thing for which it was 
sold, yet if there be only a partial adulteration which does not 
destroy the distinctive character of the thing, the buyer is 
bound by the bargain. And in doubtful cases the test seems 
to be, that the article shall be merchantable under the denomi- 
nation affixed to it by the seller. Jennings v. Gratz, 3 Rawle, 
168. 

See Saves or Cuatrrets; Covenant; Usace. 


WARRANT OF ATTORNEY. See Jupcment anp Ex- 


ECUTION. 

WAREHOUSEMAN. See Baitmenr. 

WAY. 

1. (Of necessity.) A right of way from necessity extends to 
single way. It is always from strict necessity and this neces- 
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sity cannot be created by the party claiming the right. It 
never exists where a man can get to his property through his 
own land, however inconvenient the way through his own land 
may be. M’ Donald vy. Lindall, 3 Rawle, 492. 


WILL. 


(Execution.) Where a paper contains the substance of a will, 
with the usual act of execution subjoined though without the — 
names of subscribing witnesses, the fact that it has been thus 
found in the decedent’s possession cught without actual publi- 
cation, to be taken from prima facie evidence of its having 
been adopted as a testamentary act. Barnet’s Appeal, 3 
Rawle, 15. 


. Where, on the other hand, it is destitute of every formal act 


of authentication, the presumption ought to be adverse, in the 
absence of proof of actual publication or any other act of re- 
cognition equally satisfactory. Jb. 


WITNESS. 


$ 


( Co-plaintiff assigns his interest.) One or two plaintiffs in an 
action of assumpsit, brought by them as indorsers of a promis- 
sory note, after having, upon the trial, assigned all his interest 
in the suit to the other, who has paid into court all the costs 
of the suit, may be examined as a witness for the plaintiff to 
whom he has assigned. Hart v. Heilner, 3 Rawle, 407. 

(As to certainty or doubt of interest.) If when a witness is 
offered, it be perfectly clear from the testimony given in relation 
to him, that he is interested, the court may reject him, as in- 
competent, but if his interest be in the least degree doubtful, 
the court should permit him to be sworn, instructing the jury, 
that if in their opinion he is interested. they are to pay no re- 
gard whatever to his testimony. 1b. 


. (Suits against two and service upon one only, the other cannot be 


witness for his co-defendants.) In assumpsit against two de- 
fendants, where one of them is misnamed in the capias which 
is returned non est inventus as to him, and the suit is pro- 
ceeded in against the other defendant who pleads to issue, 
the defendant as to whom the misnomer has happened, 
although nominally not a party to the suit, is not competent 
to be sworn as a witness for his co-defendant. Van Norden 
v. Striker, 9 Wend. 286. 


4, (Where the assignee of a chose in action before trial parts with his 


interest.) Where a promise is made to assignee of a chose in 

action taking a case out of the statute of limitations, such 

assignee is a competent witness to prove the making of the 
VOL, X.—NO. XX 45 
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promise, if before the trial of the action, although commenced 
by his direction he parts with his interest by assignment to a 
third person. Soulden v. Van Rensselear, 9 Wend. 293. 

5. (Liability for costs.) The liability of such first assignee for the 
defendant’s costs of the action, in case of a verdict for the 
defendant, is too remote and contingent to exclude him as a 
witness on the ground of interest. Jb. 

6. (Member of society competent to prove that he received payment 
as agent of the society.) A member of a society having an in- 
terest in a fund belonging to it, called as a witness by a 
party sued for a debt owing to such fund, is competent to 
testify, that he, as the authorized agent of the society, re- 
ceived payment of the debt claimed. Field v. Field. 9 Wend. 
394. 

WRIT OF ERROR. See Error. 
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COMMON LAW. 


Cases from 2 Barn. & Adol. Part 4; 3 Barn. & Adol. Parts 1, 2, 3 and 4; 
9 Bing. Parts 1, 2,3,4 and5; 2 Cromp. & Jervis, Part 3; 2 Tyrwhitt, 
Parts 2 and 3; 1 Cromp. & Meeson, (in continuation of Cromp. & Jervis,) 
Parts land 2; Clark and Finnelly’s Reports in the House of Lords, Parts 
1 and 2; 1 Moore & Scott, Parts 3 and 4; 2 Moore & Scott, Parts 1 and 
2; 6 Moore & Payne, Parts1 and 2; Dowling’s Practice Reports. Part 2. 


ACCORD. 

Two brothers A and B were principal and surety in an annuity 
bond. By agreement, executed between them and a third 
brother, for the settlement of their affairs, and the determina- 
tion of their respective claims, an apportionment of property 
and debts was made among the three, and the bond was de- 
clared to be B’s debt: Held, that this agreement was, imme- 
diately on its execution, though not acted on, a binding accord 
between the parties, and prevented B’s representative from re- 
covering against A arrears of the annuity which he had been 
obliged to pay. (Com. Dig. Accord, B. 4.) Cartwright v. 
Cooke, 3 B. & Ad. 701. 

ACCOUNT STATED. 

The averment of an account stated can only refer to a single 
occasion. Where, therefore, in assumpsit by executors, the 
defendant paid £4 into court on the account stated, and the 
plaintiffs gave evidence of a debt to a greater amount, and 
proved also that defendant, who had no other account with 
them, on being applied to for payment, refused, saying he had 
across demand on the testator’s funds: Held, that these facts 
did not entitle them to recover the greater amount on the ae- 
count stated; they only showed that, upon that accounting 
which alone was in question, the defendant'was found indebted 
£4, Kennedy v. Withers, 3 B. & Ad. 767. 
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ACTION ON THE CASE. 

1. (For running down ship.) When both parties are in the 
wrong, neither can recover. But though the plaintiff might 
have prevented the collision, if he was not in fault for not at- 
tempting it, and it was the defendant’s duty to have done so, 
he may recover. Vennall v. Garner, 1. C. & M. 21. 

2. (Consequential damage to house.) The possessor of a house 
which is not ancient, cannot maintain an action against the 
owner of adjoining land, for digging away that land so near to 
the house that it falls in. (2 Roll. Abr. Trespass (I.), 1 Sid. 
167; 2 Saund. 394, 400; 16 East, 215; 9 B. & C. 725.) 
Wyatt v. Harrison, 3 B. & Ad. 871. 

ACT OF PARLIAMENT. 

Where two acts passed the same session which are to come into 
operation on the same day, are inconsistent, that which last re- 
ceived the royal assent is to prevail. The King vy. Justices of 
Middleser, 2 B. & Adol. 819. 

AGREEMENT. 

‘J. R. agrees to supply J. W. with wheat straw of good quality, 
delivered at his premises till the 25th June, 1830, at 33s. per 
load, to be delivered at the rate of three loads in a fortnight, 
in a dry state and without damage. And the said J. W. here- 
by agrees to pay to the said J. R. or his order the sum of 33s. 
per load for every load so delivered on his premises from this 
day till the 25th June, 1830:’ Held, that each load was to be 
paid for on delivery, and that on J. W.’s refusal to pay on de- 
delivery, J. R. was not bound to send more. (6 Taunt. 154.) 
Withers v. Reynalds, 2 B. & Adol. 882. 

AMBASSADOR. 

(Privilege of his servants.) Semble, that a chorister, bona fide 
employed by an ambassador in the performance of religious 
worship in his chapel, would be protected by 7 Anne, c. 12. 
But to make out such privilege, it is not sufficient to show that 
the party’s name is in the list transmitted by the Secretary of 
State to the sheriff’s office, of persons privileged as attached 
to an embassy, in pursuance of s. 5 of the statute ; he must be 
clearly shown to be in the actual service of the ambassador. 
Fisher v. Begrez, 1 C. & M. 117. 

ANCIENT LIGHTS. 

A sold to plaintiff a house, and to defendant at the same time 
the adjoining land, which was described in the conveyance as 
building ground. On this land an erection of one stery high 
had not long before stood: Held, that defendant was not en- 
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titled to build upon this ground to a greater height than one 


story, and thereby to obstruct the plaintiff’s lights. Swans- 
borough v. Coventry, 9 Bing. 305. 


ARBITRATION. 
1, 


( Choosing umpire by lot.) It being determined that an um- 
pire should be appointed, each arbitrator named one. Neither 
was objected to, and the two names being written on separate 
bits of paper and put into a hat, one was drawn out and de- 
clared umpire with the consent of all parties: Held, that the 
rule being that the appointment of an umpire must be matter 
of choice and not of chance, (see 2 B. & Ad. 150,) the award 
made by this umpire was invalid. Ford y. Jones, 3 B. & Ad. 
248. 


. (Where award bad for not beimg final.) An action on the 


case relating to the penning back of a stream of water, was 
referred to a barrister. He awarded that the verdict should 
stand for a certainsum, and that the defendants should forthwith 
cleanse the bed of the stream; and then went on to arbitrate that 
if the cleansing should not be performed to the satisfaction of 
the plaintiff, the matter should be examined into by him (the 
arbitrator); the award to be final if the plaintiff made no com- 
plaint for two months after notice by the defendant that the 
cleansing had been done: Held, that the latter part of the 
award not being final was bad, and that the former part was ' 
not invalidated thereby. Manners v. Heaver, 3 B. & Ad. 295. 


. (Release.) Where the words of a release, executed accord- 


ing to the direction of an award, might extend to a matter 
which the parties did not intend to submit to reference, and 
on which the arbitrator did not adjudicate, the generality of 
the words will be restrained by the intention of the parties. 
Upton v. Upton, D. P. R. 400. 


. (Sufficiency of adjudication. —Arbitrator’s authority.) An agree- 


ment of reference, reciting that disputes had arisen between G. 
and a navigation company respecting goods shipped by G. on 
board one of the company’s vessels, and which G. alleged had 
not been duly delivered ; that he had commenced an action 
for the recovery of the goods and of the damage and expense 
sustained by their non-delivery, and the costs of the action 
which was still depending, agreed to refer their differences to 
arbitrators ; the costs of the agreement and of the reference, 
and also the costs of the action, to be in their discretion. The 
arbitrators awarded that 2381, was due from the company to 
G.; that that sum, together with 30/., the costs of the reference, 
45* 
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should be paid by them on a certain day ; and that the com- 
pany should retain to their own use the goods in dispute : Held, 
first that there was a sufficient adjudication on all the matters 
in difference referred ; secondly, that the direction as to the 
goods was not an excess of authority in the arbitrators. Parke J. 
doubted whether any part of the sum adjudged to be paid was 
sufficiently made applicable to the costs of the action. (9 B. 
& C. 780.) In the matter of Gillon and the Mersey and Clyde 
Navigation Company, 3 B. & Ad. 493. 

5. Where a reference went off by the fault of the agents of the plain- 
tiff’s attorney, in not forwarding to him the order of reference 
within the time limited for making the award, (a fortnight,) the 
court refused to grant a rule enabling the plaintiff to proceed 
on his verdict, in default of the defendant’s submitting to a new 
order of reference. Doe d. Fisher v. Saunders, 3 B, & Ad. 783. 

6. (Publication of award, what.) Notice by the arbitrator to the 
parties that the award is ready for delivery on payment of the 
reasonable charges, is publication of the award. Musselbrook 
v. Dunkin, 9 Bing. 605. 

ARREST. 

1. A party illegally arrested by the sheriff in one action, cannot be 
detained by him in another. (2 W. BI. 823; LN. R. 135.) 
Barratt v. Price, 9 Bing. 566. 

2. (On suspicion of misdemeanor.) A party cannot legally be given 
in charge to a constable without a justice’s warrant, on suspi- 
cion of having on a former occasion committed a misdemeanor. 
Fox v. Gaunt, 3 B. & Ad. 798. 

3. ( Second arrest.) The defendant, on being arrested, procured 
his liberty by giving security. The security proving inade- 
quate, the plaintiff arrested him again, but still retained the 
security: the court ordered the bail-bond to be cancelled. 
Wilson v. Hamer, 6 M. & P. 120. 

ASSUMPSIT. 

(Stallage.) Assumpsit is maintainable by the owner of a mar- 
ket for stallage, without any contract in fact between him and 
the occupier of the stal!. (2 Stra. 1239; 1 Wils. 115.) The 
Mayor &c. of Newport v. Saunders, 3 B. & Ad. 411. 

ATTORNEY. 

1. If an attorney desires to give up the conduct of a cause, he 
must give reasonable notice. Thus, where an attorney told 
his client on the 18th, the commission day being on the 24th, 
that he could not go on to trial without funds to fee counsel, 
&c. and the money not being furnished, suffered the causes 
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to be taken as undefended, and verdicts to pass against the 
client: Held, that the notice was not sufficient, and that the 
attorney was liable in an action for negligence. Hoby v. 
Built, 3 B. & Ad. 350; and see Vensandau v. Brown, 9 Bing. 
402. 

2. (Lien.) Trover against an attorney for deeds ; cause referred ; 
award, a nonsuit, and each party to pay his own costs: Held, 
that the attorney had no lien on the deeds for his costs, nor 
for expenses incurred by him in consequence of applications 
made to him to deliver them up. In the matter of Shape, D. 
P. R. 432. 

3. (Retainer.) An attorney was retained by A to prosecute an eject- 
ment on behalf of B, who was abroad; A showing them, as 
his warrant, a power of attorney purporting to be executed by 
B. ‘The attorney, believing it genuine, took the cause to the 
assizes, but, under counsel’s advice, withdrew the record. B, 
on his return, disavowed the proceedings, and alleged the 
power of attorney to be a forgery. The court, on his motion, 
directed an issue, in which the attorney was to be plaintiff and 
B defendant, to try whether or not the ejectment was com- 
menced or carried on with B’s privity ; and ordered the attor- 

ney to pay the costs of the ejectment, B giving security to re- 
pay them if the issue should be found against him. Doe d. 
Davies v. Eyton, 3 B. & Ad. 785 

4. (Confidential communication.) The plaintiffs sued as executors 
of P. who had bequeathed his property in five portions. ‘There 
had been a suit in chancery in which the plaintiff’s attorneys 
had appeared for the parties interested in three-fifths, and the 
defendants attorneys L. and W. for the parties interested in 
the rest. Upon affidavit of these facts, and that the defendant 
had no interest in the chancery suit, a rule mist was obtained 
to restrain S. and W. from acting as the defendant’s attorneys, 
on the ground of their having obtained a knowledge of the 
plaintiff ’s case in their former employment; but the rule was 
discharged. Grissell v. Peto, 9 Bing. 1. 


AUTHORITY. 


1. (To indorse bills.) It was proved that J. was a confidential 
clerk of the defendants, and had been introduced by them to 
their bankers as a person to whom the same attention was to 
be paid as to themselves; that they had recognized both bills 
and checks drawn by him in numerous instances; and that in 
three instances he had indorsed bills for them, one of which 
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2. 


instances at least was proved to have been known to the 
defendants: Held, sufficient to justify an inference that J. had 
a general authority to indorse bills. (6 Taunt. 455; 5 B. 
& A. 204.) 
The defendants proposed to give in evidence the letters pur- 
porting to be written by them to their bill broker, and purport- 
ing to state that J. had authority to indorse, for the purpose of 
showing that they were forgeries: Held inadmissible. Pres- 
cott vy. Flinn, 9 Bing. 19. 


AWARD. 


1. 


tv 


The question stated in the order of reference was, whether the 
defendants were entitled to set off the sum of 2461., which de- 
pended on the question whether certain goods had been bought 
of them. The arbitrator not being able to decide the main 
point, but finding that a deduction of 8/. 12s. was, at all events 
to be made from the 246/. awarded that the defendants were 
not entitled to set off the sum of 246/. <A rule to set aside 
the award as not being final was discharged. The plaintiff 
having brought an action on the award: held, that the defen- 
dants could not set off the remainder of the 2461. deducting 
the 8/. 12s. the award being conclusive on the face of it, and 
not to be questioned in such an action. Johnson v. Durant, 


2. B. & Adol. 925, 


. (Setting aside.) The court refused to set aside an award, in 


the course of which both the parties had been examined by 
consent, on the ground that, subsequently to the award, which 
was in favor of the defendant, it was discovered that the de- 
fendant had been sentenced to transportation for a felony, and 
had returned before his time was expired. It did not appear 
that the defendant’s testimony formed one of the main grounds 
on which the award was made. Smith v. Sainsbury, 9 Bing. 
31. 


. When a verdict is taken subject to a reference, and the award 


is not made in time, the court will order a new trial. (4 B. 
Moo. 31.) Hall v. Phillips, 9 Bing. 89. 


BILL OF EXCHANGE. 


1. 


(Effect of receipt endorsed on.) A general receipt for the bal- 
ance due on a note or bill indorsed thereon, is not conclusive 
evidence that it has been satisfied by the maker, drawer, or 
acceptor; but parol evidence is admissible to show that the 
party paying the balance did so with the view of becoming the 
holder, in which case the negotiability of the instrument re- 
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mains, and an action on it is maintainable by a subsequent 
indorsee. Graves v. Key, 3 B. & Ad. 313. 

2. (Alteration of.) If the payee of a bill, after acceptance, vitiate 
it, as by altering the time of payment, he makes it his own, 
and causes it to operate as a satisfaction of the original debt 
for which it was given. Alderson v. Langdale, 3 B. & Ad. 660. 

3. (Negotiation of foreign bill.) In an action by indorsee against 
drawer of a foreign bill, payable at sixty days’ sight, it appear- 
ed that it had been purchased by the plaintiff in the money 
market, and kept by him five months before he resold it, the 
exchange having fallen after he bought it; before it was pre- 
sented the drawee failed: Held, that the jury were correctly 
directed to consider whether, looking to the situation and in- 
terests of both the drawer and holder, there had been unrea- 
sonable delay on the plaintiffs part in sending the bill for ac- 
ceptance or putting it into circulation. It was contended that 
the direction should have been, whether the plaintiff had used 
due diligence in sending the bill for acceptance or into circu- 
lation, with reference to the interests of the drawer. Mellish 
v. Rawdon, 9 Bing. 416 

4. (Effect of renewal.—Expenses of noting and postage.) If on 

a bill’s becoming due, the holder agree to take another bill in 
renewal of it, his remedy on the former, even for expenses of 
its return, is suspended until the dishonor of the latter. The 
expenses of noting and postage on an inland bill cannot be 
recovered, unless they be specially laid as damages and proved 
accordingly. Kendrick v. Lomaz, 2 C.& J. 405; 2 Tyrw. 438. 
. A bill was accepted for the accommodation of the drawer, who 
indorsed it as a security and then became bankrupt. The in- 
dorsee entered into an agreement with the assignees as to the 
debt, and mutual releases were exchanged between. The in- 
dorsee was not aware when he took the bill that it was ac- 
cepted for accommodation, though he was aware of that fact 
when he entered into the arrangement with the assignees : 
Held, that the acceptor remained liable to the indorsee. 
Harrison vy. Courtould, 3 B. & Adol. 36. 

BILL OF LADING. 

( Where consignee liable for general average) By a bill of lading 
the ship owner agrees to deliver the goods to the consignee 
(not the owner of the goods) by name, he paying freight. The 
consignee has notice that the goods are subject to general 
average: Held, that he is nevertheless not liable for general 
average, the consigner having omitted to provide for the pay- 


or 
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ment of it by the bill of lading. (4 Taunt. 52; 3 Bing. 383.) 
Scaife v. Tobin, 3 B. & Ad. 532. 

BOTTOMRY. 

The judgment of the common pleas in Simonds vy. Hodgson 
(6 Bing. 114,3 Law Mag. 216, title Bottomry,) was reversed. 
Simonds y. Hodgson, 3 B. & Adol. 50. 

CANAL ACTS. 

A canal act gave the proprietors of the navigation a power to 
make a canal, and to use the water of a river for supplying it; 
but provided also for securing to the owners of certain works 
the use of the surplus water: Held, that the canal proprietors 
had no right, after their canal was made, to enlarge it, and 
draw a much larger quantity of water from the river, so as to 
injure the works; and that a declaration charging it to have 
been their duty to abstain from thus enlarging the canal, and 
alleging a breach of that duty, set forth a sufficient cause of 
action against them. 

By a second act of parliament it was provided, that the 
works thereby authorized should be completed in two years 
from its passing, and that the money to be raised by it should 
not be applied to defray the expenses of any works not made 
within that time: Held, that this clause not only limited the 
application of money to works completed within the two years, 
but prevented any works from being carried on adversely to 
the interests of individuals after that period. Glamorganshire 
Canal Company v. Blakemore, Clark & Fin. 262. 

CHARTER-PARTY. 

1. A charter party contained a clause, that if the freighter should 
be desirous of hiring the ship for any further voyage beyond 
the one particularly stipulated for, he should be at liberty to 
do so for any period not less than six nor exceeding eighteen 
months; that in such event the master should refit the ship 
for her intended voyage, and keep up the full complement of 
men, &c. And in consideration of the premises, the freighter 
agreed to pay four months of the monthly hire agreed upon 
in advance, and at the expiration of six months two further 
months pay, and so on. And it was agreed that if the vessel 
should be lost, or captured, or wrecked, the freight by time 
should be payable up to the time she was lost, &c. or last 
heard of. It was also provided that if the ship should be 
obliged to go into dock for repair, and should be detained 
more than ten days, the freight should cease from the expira- 
tion of such ten days, and reconimence when she was ready 
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for service again. In pursuance of the above clause the 
freighter hired the vessel for a further voyage, and paid four 
months in advance. The vessel sailed, and was lost two 
months after the hiring: Held, that the plaintiff was not en- 
titled to recover back any part of the four months’ hire. 
Saunders v. Drew, 3 B. & Ad. 445. 

2. Where a charter-party contains an express reservation to the 
ship-owner of a lien on the loading, whether the instrument 
vest the possession of the ship in the charterer or not, goods of 
the charterer loaded by him on board the ship, and transferred 
by bill of lading, to be conveyed to their destination for a speci- 
fied amount of freight, are subject, as against an indorsee of the 
bill of lading, to the owner’s lien for a balance due on the char- 
ter-party, as well as to the freight. Small v. Moates,9 Bing. 
574. 

3. The judgment of the exchequer chamber in Newberry v. Col- 
vin, (7 Bing. 190; 1C. & J.190; 1 Tyrw. 55: Am. Jur. v. 
v. p. 366, title, Shipowner’s Liability,) was affirmed in the 
house of lords. Colvin v. Newberry, Clark & Fin. 283. 

CHATTEL. 


(Ownership of.) While the right of property in a chattel is ad- 
mitted to be in one person, the right of possession of it cannot 
be absolutely and adversely in another. Clark, app. Adam, 
resp., Clark & Fin. 242. 

COGNOVIT. 

The defendant gave a cognovit for the payment of a sum of 
money within one month after the decision of a chancery 
suit, if decided in the plaintiff’s favor. The vice-chancellor 
made his decree in favor of the plaintiff, but before the month 
had expired, the defendant lodged a caveat with the avowed 
intention of appealing to the chancellor. The decree had 
not been passed by the registrar, though the minutes had 
been settled by the solicitor: Held, that the vice-chancellor’s 
decree was not a decision within the meaning of the cognovit. 
Dummer v. Pitcher, 3 B. & Ad. 347, 

COMPOSITION. 

The plaintiff, a surgeon, had sued one of the members of the 
committee of a charitable institution for his bill. The defen- 
dant in that action offered to pay a certain sum and costs, on 
condition of receiving a discharge, which was agreedto. The 
money was paid and the action dropped: Held, that this com- 
position did not operate in discharge of the other members as 
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to the remainder of the debt. (5 East, 230; 10 B. & C. 329.) 
Walters v. Smith, 2. B. & Adol. 889. 

CONTRACT. 

1. A ship entered a harbor in a damaged state, and the plaintiff 
was employed and undertook to put her into thorough repair. 
Before the repairs were completed, a dispute took place be- 
tween the parties, and the plaintiff refused to continue the 
work until he was paid for what he had done. The owner 
objected to the charges, and the vessel was consequently 
detained in an unfit state for sailing until the commencement 
of the action: Held, that the plaintiff was entitled to recover 
for the work done. Roberts v. Havelock, 3 B. & Ad. 404. 

. (Rescinding.) The plaintiffs (brokers) were employed by H. to 
buy certain oil for him. ‘They applied through one B. to the 
defendants, who refused to deal with the plaintiffs until they 
were told that there was an unnamed principal, upon which 
they sold the goods, and notes were interchanged describing 
the transaction as between the plaintiffs and defendants. The 
plaintiffs afterwards, under H’s. authority, sold the oil to another 
person; whereupon H. declared that he would have nothing 
more to do with the matter, to which the plaintiffs assented : 
Held, that the defendants were notwithstanding bound by their 
contract. Short v. Spackman, 2 B. & Adol. 962. 

CORPORATION. 

An act of parliament, incorporating a gas light company, provided 
that its affairs should be managed by eighteen directors, and 
gave power to make by-laws, under seal, for the regulation of 
the directors, &c. Ata meeting of the company, a resolution 
was passed for allowing each director a guinea for each attend- 
ance: Held, that no action was maintainable against the com- 
pany by a director for a payment under this resolution, Dun- 
stan v. The Imperial Gas Light Company, 3 B. & Adol. 125. 

COSTS. 

1. Declaration in assumpsit containing several counts; plea, 
general issue ; verdict for plaintiff on one count, for defendant 
on the rest. Defendant is entitled under the Reg. Gen. Trin. 
2 W. 4, to have the costs on the counts found for him deducted 
from the plaintiff's costs. Knight v. Brown, 9 Bing. 643 ; and 
see Cor v. Thomason, 2 Tyrw. 313; 2 C. & J. 498. 

2. (Of first trial.) During the trial of a cause a juryman ab- 
seconded, and the other jurors were therefore discharged. On 
a second trial there was a verdict for the plaintiff: Held, that 
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he was entitled to the costs of the first trial. Harrison v. Ben- 
nett, 1 C. & M. 2038. 

COURT OF ERROR. 

(Power of, over the record.) A court of error has no power to ex- 
amine into the propriety of an amendment of the record made 
by the court below, being a court of record, although the or- 
der for the amendment is sent up as part of the record. Mel- 
lish v. Richardson, (in the house of lords,) 2 Moore & Scott, 
191; Clark & Fin. 224, 

COVENANT. 

1. (For quiet enjoyment.) Tenant for life and first remainder-man in 

tail leased to A (who knew the nature of their title) for 99 

years, with a covenant for quiet enjoyment, and a bond for the 

due observance of the covenant. A underlet to B for 60 years, 
with a covenant against eviction by any person claiming under 

A, or by his acts, means, consent, neglect, default, privity, or 

procurement. The tenant for life and remainder-man died 

without issue, and without suffering a recovery, and the next 
remainder-man evicted B; Held, that A was not liable on hig 

covenant. (Cro. Jac. 657; 2 Ves. jun. 559.) Woodhouse v. 

Jenkins, 9 Bing. 431. 

. The clause reserving the right of re-entry in a lease was, ‘ If 

the lessee shall do or cause to be done, any act, matter or 

thing whatsoever contrary to or in breach of any one or more 
of the covenants and agreements hereinbefore contained;’ 
and the covenant for quiet enjoyment was, ‘ that the lessee, 
his executors, &c. paying the rent and performing all the 
covenants, &c. should quietly enjoy,’ &c.: Held, that the 
breach of the covenant to repair, not being an act done, did 
not entitle the lessor to re-enter. (4 M. & S. 265.) Doe 
dem. Abdy v. Stevens, 3 B. & Ad. 299. 

3. Judgment having been given on demurrer for the plaintiff in an 
action of covenant for good title, the jury, on the execution 
of the writ of inquiry, gave the plaintiff damages, including 
a sum he had been obliged to pay by way of compromise to 
the party claiming under a superior title, and also including 
the plaintiff’s costs, as between attorney and client, of the 
action brought against him by that party: Held, that the 
plaintiff was entitled to such damages, though he had entered 
into the compromise without notice to the defendant. Smith 
v. Compton, 3 B. & Ad. 407. 

4. By indenture, reciting that a power to dispose of the premises was 
vested in A, he conveyed them to B, and covenanted that the 
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power was in force and unexecuted, and also that he (A) had 
good right, title, &c., and further, that the premises should be 
held and enjoyed without the let or interruption of A, or any 
claiming under or in trust for him: Held, that the last covenant 
was general and not limited to acts done by A. Smith v. Conp- 
ton, 3 B. & Ad. 189. 


. A covenant to deliver up a mill, ‘ with all fixtures, fastenings or 


improvements, reasonable use and wear only excepted,’ was 
held to include a pair of new mill stones set up in the mill by 
the tenant, although the custom of the country authorized the 
removal of them. (1 Taunt. 19.) Martyr v. Bradley, 9 Bing. 24. 


'. A, B and C covenanted with D, E and C (the same person) for 


the payment of an annuity to FE and his wife. The deed was 
signed by A, B and C only; Held, that after the death of C, 
D and E might sue upon it. The objections were that D and 
E had not signed the deed, and that C was both covenantor 
and covenantee. 


. The consideration was in consideration of the covenants therein- 


after entered into by D, Eand C: Held, that the non-execution 
by D and E was not a total failure of consideration. ose v. 
Poulton, 2 B. & Ad. 822. 


DECEIT. 


A bill was presented for acceptance by A, a clerk of the payee’s, 


in the absence of the drawee. ‘The defendant, who lived in 
the same house with him, and had formerly been his partner, 
on the refusal of A to leave the bill, wrote on the bill an accept- 
ance as by the procuration of the drawee, with the view of 
saving expense and in the belief that the bill would be sanction- 
ed. It was afterwards indorsed over to the plaintiffs, who, on 
the drawee’s repudiating the acceptance, brought the present 
action against the defendant as for a deceit. The jury negatived 
all fraudulent intent ; but the court held that the defendant was 
notwithstanding liable, as he had virtually given out that he had 
authority to accept, which was untrue, and a fraud in law. It 
was held, that the defendant was not liable as acceptor. Polhill 
v. Walter, 3 B. & Ad. IIA. 


DEED. 


Description of premises.) A misdescription in the statement of 
the occupier of the premises conveyed, will not vitiate the con- 
veyance, if the description of the parcels be the same as in a 
former conveyance of the same premises, and the intention to 
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pass the same property be clear. (5 East, 51: 4 M. & 8.250.) 
Wilkinson v. Malin, 2 Tyr. 544. 


DEVISE. 


1. 


. 
~ 


( Charge on estate giving a fee.) Testator devised a house to 
his brother and sister for their lives and the life of the survivor, 
and after their decease to their three children, share and share 
alike, they paying out ef the same to four persons therein named 
£10, to be paid to them when they should attain twenty-one, 
by the testator’s executors; and he appointed two of the de- 
visees in remainder executors: Held, that they took a fee. Doe 
d. Thorn v. Phillips, 3 B. & Ad. 753. 


. (Construction of devise in trust.) Devise to trustees and the 


survivor and his heirs, in trust for A till he should attain 
twenty-one, on his legally taking and using the testator’s sur- 
name; and on his attaining such age and taking that name, 
habendum to him for life, and from and after his decease, to 
the trustees and the survivor and his heirs to preserve contin- 
gent remainders, in trust for the Acirs male of A taking the tes- 
tator’s name, and the heirs and assigns of such male issue for- 
ever; in default of such male issue, over, Held, first, that the 
trustees did not take the legal estate ; secondly, that A took a 
legal estate tail on his attaining twenty-one and taking the tes- 
tator’s surname. (7 T. R. 433; ib. 342, 438; 12 Ves. 89.) 
Nash vy. Coates, 3 B. & Ad. 839. 


3. (Estate for life or in fee.) Testator, after charging such part 


of his property as might be necessary and adequate for pay- 
ment of his debts, gave to R. ‘all that dwelling-house, &c. 
with the lands appertaining to the same lately in possession of 
G.S. of W. or his mortgagee, the said property being in the 
township of W.;’ he also gave to R. ‘all his share and pro- 
perty of the U. estate, situate, &c. as left by his late father: 
Held, that R. took a life estate only in the property in W. 
Doe d. Clarke v. Clarke, 1 C. & M. 39. 


. (Parol evidence.) Testator devised premises to his wife for 


life, ‘and afier her decease to Morgan Morgan, my nephew, 
and his right heirs. Also I give to my nephew Morgan Mor- 
gan of the village of Mothvey, (certain premises.) Testator 
had two nephews of that name, one living at the village of 
Mothvey, and the other elsewhere. Semble, that on proof of 
this fact a latent ambiguity was raised, and that parol evidence 
of testators’s declarations contemporaneous with the making of 
the will was admissible to explain it. Doe d. Morgan v. Mor- 


gan, 1 C. & M. 235, 
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5. 


for) 


The testator devised ‘all and every my messuages, dwelling 
houses, &c. situate in, at, or near a street called Snig Hill 
in S. which I lately purchased of A.’ The testator at the 
time of his death was seized of four houses situate at the end 
of a street called West Bar, within twenty yards of Snig 
Hill, and of the two houses in question situate in G. street, 
at the west end of West Bar Green. The last were nearly 
four hundred yards from Snig Hill, and the other houses in 
West Bar all stood on ground bought of A.: Held, that the 
two last mentioned houses did not pass under the above de- 
vise. Doe dem. Ashforth v. Bower, 3 B. & Ad. 453. 


. The testator, having devised all his estate, real and personal, 


for certain persons in trust, subsequently added a codicil, 
whereby he bequeathed to A. ‘my chambers in the Albany, 
for which I paid six hundred guineas, with all my furniture, 
except such articles as I may particularly except from this 
donation:’ Held, that only a life estate in the chambers passed 
to A. Doe dem. Sewell y. Parratt, 3 B. & Ad. 469. 


. Testator being seized in fee devised as follows: ‘Item, I 


give and bequeath unto my wife my freehold estate called P. 
during her natural life. Item, I give and bequeath to her all 
my goods. Item, all the above bequeathed lands, goods, &c. 
after the death of my wife, I give and devise in manner fol- 
lowing: unto my son Richard, unto my son Thomas, unto 
my son Robert, and unto every other of my children then in 
being, share and share alike, equally to be parted between 
them:’ Held, that the children only took life estates. Doe 
dem. Norris v. Tucker, 3 B. & Ad. 473. 


DISTRESS. 


1, 


=~ 
~ 


(For damage feasant.) Trespass for damage committed by 
cattle. Plea, that the cattle were taken by the plaintiff 
damage feasant and impounded, and escaped without the 
defendant's default. Replication, that the distress was put 
into a proper pound and escaped without neglect or default 
of the plaintiff: Held, sufficient, and that the plaintiff was 
entitled to recover. (12 Mod. 663.) Williams v. Price, 3 
B. & Ad. 695. 


. (Right of executors to distrain.) The executor of a person 
who was seised in fee of land, and demised it for years, re- 
serving rent, cannot distrain for arrears of rent accrued in 
the testator’s life time. He is not a lenant in fee simple within 
the 32 Hen. 8,c. 37. (Bac. Abr. tit. Rent, (K.) 6, (a); 
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Cro. Car. 471; Cro. Eliz. 332; 1 Ld. Raym. 172; Selw. 
N. P. I. 678; 8 Taunt. 159; 1 B. & B. 279; 2 Bing. 193.) 
Prescott v. Boucher, 3 B. & Ad. 849. 

3. An authority given to tenants to pay rent to A, whose re- 
ceipt shall be their discharge, A being to receive the rent 
for his own benefit, does not entitle A. to distrain. Ward y, 
Shaw, 9 Bing. 608. 

4. Defendant leased to plaintiff for years: during the first 
quarter, plaintiff was evicted by a party having a paramount 
title to defendant’s, and was out of possession about three 
months, and then re-entered under a new agreement with 
the party who had evicted him: Held, that defendant could 
not distrain, and that plaintiff might give the eviction in 
evidence under the plea of non tenuit. Hopcraft v. Keys, 9 
Bing. 613. 

5. (Measure of damages in action for irregular distress.) The 
measure of damages in an action for an irregular distress, (as 
for selling without a proper appraisement) is, the value of 
the goods minus the rent due. Biggins v. Goode, 2C. & J. 
364; 2 Tyr. 447; Notts v. Curtis, 2 Tyr. 449, note. If, 
therefore, the amount of rent due equal the value of the 
goods, the damages shall be merely nominal; though the 
declaration contain a count in trover. Proudlove vy. Twem- 
low, 1 C. & M. 326. 

DOWER. 

(Costs in.) In dower unde nihil habet, the demandant suggested 
on the record, that her husband died seised of the tenements 
out of which she claimed dower; but the jury only found that 
he had been seised in fee during the marriage: Held, that the 
demandant was not entitled to costs by the statute of Mer- 
ton, 20 Hen. 3, c. 1; and, therefore, that the tenant could 
not recover back from the obligor of a bond of indemnity 
against any loss which he, the tenant, should sustain by 
legal ouster from any part of the lands, the costs and 
damages paid by him to the demandant. (Co. Lit. 32 b.) 

Semble, that if a plea of tender in dower has not an averment, 
that from the death of the husband the tenant has always been 
ready and willing to render the dower, the widow would not 
be deprived of her demages by the statute of Merton, though 
she confessed the plea. Jones y. Jones, 2 Tyr. 531. 

EASEMENT. 

In trespass for cutting lines of the plaintiff, and throwing 
down linen thereon, the plaintiff claimed, as tenant to the 
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owner in fee of a messuage adjoining the yard on which the 
lines were hung, a right of easement over the land ‘ of fas- 
tening ropes to the said messuage, and across the said close, 
to a wall in the said close, in order to hang linen thereon, 
and of hanging linen thereon to dry, as often as they had oc- 
casion to do so, at their free will and pleasure:’ Held, that 
proof of a privilege for the tenants to hang lines across the 
yard for the purpose of drying the linen of their own families 
only, did not support the alleged right. Drewell y. Towler, 
3 B. & Ad. 735, 


EJECTMENT. 


(Re-entry for breach of covenant —Nolice.) The lease con- 


tained a covenant to consume hay on the premises under a 
penalty of £5 for every ton carried off, and a clause for re- 
entry enumerating every covenant except the one as to the 
hay; and then provided that for the breach of any of the 
covenants in the lease the lessor might re-enter: Held, that 
the clause of re-entry extended to the above covenant as 
well as to the rest. Antrobus v. Jepson, 3 B. & Ad. 402. 


EVIDENCE. 


1. 


(Declarations of bankrupt.) In an action at the suit of the 
assignees of A. and H., bankrupts, against the sheriff and an 
execution creditor, for taking the goods of A., held that evi- 
dence of declarations by H. was improperly admitted to es- 
tablish his bankruptcy, H. not being a party, nor identified 
in interest with any party, on the record. A new trial was 
granted generally; the court refusing to ‘restrain it to the 
question whether H. had become bankrupt or not. (4 Taunt. 
555.) Bernascom vy. Farebrother, 3 B. & Ad. 372. 


. (Alttesting witness.) Where an attesting witness could not be 


found after sufficient inquiry, evidence of his handwriting was 
held admissible, though a letter (not communicating where 
he was) had been received from him a few days before the 
trial. Morgan v. Morgan, 9 Bing. 359. 


. (Parol evidence to explain deed.) In a lease of a rabbit- 


warren, lessee covenanted to leave on the warren at the ex- 
piration of the term 10,000 rabbits, the lessor paying for 
them £60 a thousand: Held, that parol evidence was ad- 
missible to show, in an action against the lessor for refusing 
to pay for the rabbits left, that by the custom of the country 
where the lease was made, a thousand rabbits meant twelve 
hundred. (See 3 Starkie on Evid. 1033.) Smith v. Wilson, 
2B. & Ad. 728. 
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. (Parol evidence.—Estoppel by recital in deed.) The appel- 
lants against an order of removal proved that the father of 
the pauper’s wife, being seized in fee of land, allotted it by 
parol among his children more than twenty years before, and 
that the pauper and a person to whom he sold had held his 
portion ever since. The respondents then produced a con- 
veyance from the father’s heir at law to the pauper, in 1815, 
of the land in question. It recited that the pauper had 
agreed to purchase the parcel of land from the heir, and had 
paid him two guineas for it, but that no conveyance had yet 
been made; and then witnessed, that in consideration of that 
sum, he, the heir, bargained and sold, &c.: Held, that the 
appellants were not estopped by the above recital from giving 
parol evidence that the consideration stated in the deed was 
never paid or intended to be paid, and that the deed was 
made merely in confirmation of the pauper’s previous title 
under the parol agreement. (3 T. R. 474; 8 T. R. 387; 
1M.& 8S. 474.) The King v. Inhabitants of Cheadle, 3 B. 
& Ad. 833. 

. (Witnesses from necessity.) Persons who have refused to 
pay toll claimed on a public road, are, from necessity, com- 
petent witnesses for the defendant in an action for the toll. 
(Overruling Lord Falmouth vy. George, 5 Bing. 286.) Lan- 
kum v. Lovell, 9 Bing. 465. 

. (Admission of debt.) What a party says, admitting a debt, 
is admissible evidence against him im an action on an ac- 
count stated, although the promise to pay be on the same 
occasion reduced into writing, which writing is inadmissible 
for want of a stamp. And that, although the particular of 
demand be on an account stated, ‘ as appears by a memo- 
randum in the hand of the defendant.’ Singleton v. Barrett, 
2C.& J. 368; 2 Tyrw. 409. 

. (Declarations of auctioneer.) Parol declarations of an auc- 
tioneer at the sale are inadmissible to vary the contract raised 
by the printed particulars of sale; and that, although the 
question arises on a sub-sale by the purchaser of the same 
subject-matter, the sub-purchaser being substituted in the 
auctioneer’s book for the original purchaser. Shelton y. 
Livis, 2 C. & J. 411: 2 Tyrw. 420. 

. (Contract in writing.) The 6 Geo. 4, ¢.'94, s. 2, enacts that any 
person intrusted with, and in possession of, any bill of lading 
under a contract, &c, shall be deemed the true owner, &c. so 
far as to give validity to any contract, &c. thereafter made by 
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such person. A broker in possession of certain India warrants 
pledged them without authorty to B. In an action brought by 
the owner for the proceeds against B, the broker, who was 
called as a witness, stated that he pledged them under a con- 
tract in writing: Held, that B was bound to prove the agree- 
ment by this written contract. Evans v. Truman, 2 B. & A. 


886. 


EXECUTION. 


(Priority of extent.) The following two questions were propound- 
ed for the opinions of the judges in the house of lords: First, 
a common person brings his action against another and obtains 
judgment, issues a writ of fieri facias upon that judgment, and 
delivers the writ to the sheriff, who, in execution thereof, seizes 
the goods of defendant. While the goods remain in the sheriffs 
hands, and before he has sold them, a writ of extent in aid is 
issued against the same defendant as debtor of a debtor of the 
crown, tested after the seizure under the fieri facias, and is de- 
livered to the said sheriff — shall this writ of extent be executed 
by the sheriff, by extending the same goods, seizing them into 
the king’s hands, and selling them to satisfy the crown’s debt, 
without regard to the writ of fieri facias under which he had 
first seized them? Secondly, all other things remaining the 
same, does it make any difference whether the writ of extent 
was in chief or in aid? The first question was answered in the 
affirmative by Patteson, Alderson and Taunton, Js., Vaughan 
and Bayley, Bs., Tindal, C. J. and Lord Tenterden, C. J.; in 
the negative, by Gaselee and Littledale, Js. All the judges 
were agreed that the second question must be answered in the 
negative. The case occupies 157 pages. (Jn the Lords.) 
Giles v Goover, 9 Bing. 128. 

EXECUTORS AND ADMINISTRATORS. 

1. An executor may enter up judgment on a verdict obtained by 
his testator in libel. (17 Car. 2, c. 8.) Palmer v. Cohen, 2 B. 
& A. 966. 

. (Priority of judgment.) A judgment, to be entitled to pre- 
ference in administration, must be duly docketed, and notice 
of it in any other way is immaterial. Therefore, where to a 
sci. fa. on a judgment, an executrix pleaded that she had 
fully administered before she had notice of the recovery, and 
had no assets since; and plaintiff replied that defendant had 
notice of the recovery on, &c. and had assets afterwards: it 
was held, that the mention of notice in the plea was surplu- 
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sage, and that the replication was bad, as tendering an im- 
material issue. (4&5 W.& M.c. 20,s.3; 6 T. R. 384; 
1 B. & P. 307.) Hall vy. Tapper, 3 B. & Ad. 655. 


. (Assent by executor to take as legatee.) Testator bequeathed 


to A a term in the house, in trust to sell and dispose of it as 
might seem most advantageous, and apply the proceeds to 
the maintenance of testator’s son, B (who was an idiot,) 
during his life; remainder to such uses as the son should by 
will appoint: and appointed A his executor. At the testa- 
tor’s death, B resided at the house where the testator’s jour- 
neyman was managing his business. At the funeral, A said, 
in presence of the journeyman and others, ‘The house is 
young B’s—you (the journeyman) must stay and go on with 
the business, but he must have a biding-place.’ The jour- 
neyman, accordingly, continued to carry on the business on 
the premises, paying no rent, but maintaining B; and A, 
who lived twenty years afterwards, interfered no further 
with the property: Held, that there was sufficient evidence 
of A’s assent to take as legatee in trust and not as executor, 
and of his disposal of the property according to the trusts of 
the will. Doe dem. Sturges v. Tatchell, 3 B. & Ad. 675. 


. (Staying proceedings against.) It is no ground for staying 


proceedings in an action against executors for a disputed 
debt, that a court of equity has restrained them by injunc- 
tion from disposing of the testator’s effects: it may be a 
ground for a stay of execution, Davis y. Salter, 2 C. & J. 
466. 


. (Administration bond.) Plaintiff obtained from the preroga- 


tive court a general order to put an administration bond in 
suit, solely on the ground that the principal had not paid over 
the residue. Von est factum being pleaded, plaintiff sug- 
gested breaches on several other parts of the condition, be- 
sides that for not paying over the residue. The court refused 
to strike out those other breaches, or to allow defendant to 
let judgment go by default and pay nominal damages upon 
them. Archbishop of Canterbury vy. Robertson, 1 C. & M. 181. 


FRAUDULENT CONVEYANCE. 


LE 


To bring a case within the 13 Eliz. c. 5, (the statute against 
fraudulent conveyances,) it has been held that the party, at 
the time of making the conveyance, must be in insolvent cir- 
cumstances (5 Ves. jun. 387); but this must not be under- 
stood as importing that he may not render himself insolvent 
by conveying his property to a person who is not a creditor. 
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Thus where, immediately before the transfer, the party’s at- 
torney had written to a creditor to say that his demand, if 
persisted in, would render the party’s wife entirely destitute 
after his death: Held, that this authorized a conclusion that 
he was not able to pay the debt, and that, at any rate, he must 
have made himself incapable by the subsequent transfer (the 
conveyance in question.) The property transferred in these 
circumstances being leasehold, held that it was to be consid- 
ered assets in the hands of the executors. Shears v. Rogers, 
3 B. & Ad. 362. 

. (Want of possession.) Want of possession accompanying a con- 
veyance of chattels does not of itself constitute fraud, and 
avoid the deed as against creditors; it is only evidence (or as 
the cases term it, a badge,) of fraud. And where a Dill of 
sale of household furniture was given as a security for a 
bona fide advance of money, and provided that if the debtor 
should repay the money by instalments on certain days the 
deed should be void, but in default of payment of any of the 
instalments, the creditor might take possession and sell off 
the goods; and that unlil such default, the debtor might keep 
possession,—the deed was held not to be fraudulent as 
against a judgment creditor by reason of the debtor’s re- 
maining in possession, being given for a good consideration, 
and his continuance of possession being in terms provided 
for. (2 W. Bl. 701; 1 B. Moore, 189; 2 Marsh, 427. The 
dictum of Buller, J., in Edwards v. Harben, 2 T. R. 507, 
was relied on contra. Martindale v. Booth, 3 B. & Ad. 498. 


FOREIGN JUDGMENT. 


It is no valid objection to a foreign judgment that the party was 
absent from the country when the proceedings were instituted 
against him ; the law of the country being, that the procurator- 
general or his deputy was bound to take care of the interests of 
an absent party, though no means were provided by which the 
procurator-general or his deputy might be required to communi- 
cate with such party. (9 East, 192; 1 Stark. N. P. 525.) 
Becquet v. Maccarthy, 2 B. & Ad. 951. 


FORMER RECOVERY. 


The plaintiff declared in debt for rent and money had and re- 
ceived. From his particular it appeared that he sought to re- 
cover the proceeds of certain stone taken by the defendant. 
Before the trial he commenced an action of trover for the stone. 
On the trial of the first action, he only gave evidence on the 
count for rent, and obtained a verdict: Held, that he was not 
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barred from recovering for the stone in the second action. Had- 
ley v. Green, 2 Tyr. 390. 

FRANCHISE. 

By letters-patent, James I. granted to A and his heirs, that he 
and they by his or their bailiff or bailiffs, for that purpose from 
time to time deputed, should have the full return ofall writs, man- 
dates, and precepts, within a certain district; and that no 
sheriff or other officer should intermeddle concerning such 
returns, or enter to do any thing in execution of the premises, 
unless through the default of the bailiff or bailiffs of A or his 
heirs: Held, that by virtue of this special grant, the bailiff so 
deputed might return writs, &c. in his own name. Newland 
v. Cliffe, 3 B. & Ad. 630. 

FRAUDS, STATUTE OF. 

( Contract for interest in land.) A contract, by which, in con- 
sideration that plaintiff would let defendant a farm, defendant 
undertook to take and pay for growing crops on the farm, 
and to pay for the work and labor and materials which plain- 
tiff had expended upon them, at a valuation,—is a contract 
for an interest in land within the statute of frauds, and re- 
quires a note in writing: And it was held, that the defendant 
might plead the statute in bar of courts for crops bargained 
and sold, for work and labor and materials, and on an ac- 
count stated, as well as on the special contract. Earl of 
Falmouth v. Thomas, 1 C. & M. 89. 

GUARANTY. 

1. The following was held a continuing guaranty:—‘ Whereas 
W. C. is indebted to you, and may have occasion to make 
further purchases from you, as an inducement to you to con- 
linue your dealings with him, I undertake to guaranty you 
in £100, payable to you in default on the part of the said 
W. C. for two months.’ Allan vy. Kenning, 9 Bing. 618. 

2. The following was held not a continuing guaranty:—‘ I 
hereby agree to be answerable for the payment of £50 for 
T. L., in case 'T. L. does not pay for the gin, &c., which he 
receives from you, and I will pay the amount.” (3 B. & Ad. 
593.) Nicholson vy. Paget, 1 C. & M. 48. 

GOODS SOLD AND DELIVERED. 


Goods sold for ready money were packed up for the buyer in 
his boxes, and in his presence, but remained on the seller’s 
premises till the buyer should call for them: Held, that goods 
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sold and delivered did not lie. (2 H. B. 316.) Boulter v. 
Arnott, 1 C. & M. 334. 


HIGHWAY. 


1. (Dedication.) In 1771, commissioners were empowered by 
an inclosure act to set out public and private roads, the 
former to be repaired by the township, the latter by such 
persons as they should direct: the public roads to be sixty 
feet wide between the fences. In their award they directed 
both the public and private roads to be repaired by the 
township; they also described a certain road as private, and 
eight yards wide; but in setting it out a space of sixty feet 
was left between the fences. On an indictment for encroach- 
ing on this road as a public highway, it appeared that the 
centre only was used as a carriage way, and was repaired 
by the township; as to the other part, (on which the en- 
croachment was made,) there was conflicting evidence of the 
use made of it by the public, and its condition since the 
award was made: Held, that although the commissioners 
had exceeded their authority in directing private roads to be 
repaired by the township, it was on the whole evidence a 
question for the jury whether the road in question had been 
dedicated to and adopted by the public. And per Lord Ten- 
terden, when a road runs along the centre of a space of fifty 
or sixty feet between inclosures set out by act of parliament, 
the whole of that space is to be presumed, prima facie, to 
the public. The King v. Wright, 3 B. & Ad. 681. 

2. (Stopping up.) An old footway passed from a public high- 
way over old inclosures and waste lands to another public 
highway. By the award of commissioners under a local act 
for inclosing the waste lands, (which gave no power to stop 
up ways over old inclosures,) that part of the waste over 
which the footway ran was allotted, but no mention was 
made of the way: Held, that it was not extinguished. (41 
Geo. 3, c. 109, s. 8.) Thackrah vy. Seymour, 1 C.& M. 18. 


HUSBAND AND WIFE. 


1. (Deed of separation.—Effect of reconciliation.) Defendant 
gave a bond of trustees, conditioned for payment of an an- 
nuity to his wife, unless she should at any time molest him 
on account of her debts, or for living apart from her. By 
indenture of the same date, to which the wife also was a 
party, reciting that defendant and his wife had agreed to live 
separate during their lives, and that for her maintenance he 
had agreed to assign certain premises to the trustees, and 











1833.] Recent English Cases. —- Common Law. 433 


- 


'F) 


_ 


had given them the above annuity bond; defendant assigned 
the said premises to them, in trust fox the wife, and cove- 
nanted with them to live separate from her, and not to molest 
her or interfere with her property ; and power was given to 
her to dispose of it by will, and to sell the assigned premises 
and buy estates or annuities with the proceeds, The wife 
covenanted with defendant to maintain herself for life out of 
the above property, and to indemnify him against her debts, 
unless they agreed to live together again. The indenture 
and bond (except as to the assignment,) were to be void if 
the wife should sue for alimony; and enforce cohabitation; 
and if they should agree to live together again, such cohabita- 
tion was in no way to alter the trusts created by the indenture. 
The husband and wife separated, and afterwards by consent 
lived together for a time: Held, that this reconciliation was, 
in a court of law, no answer to an action on the bond, which 
appeared to have been executed with a bona fide view to im- 
mediate separation. (2 B. & C.547.) Wilson vy. Mushett, 3 B. 
& Ad. 743. 

(Wife’s agency.) A wife, who was proved to have authority 
from her husband, a paper maker, to give, in his absence, 
certain requisite excise notices and receipts, and was also 
proved to have paid excise duties by his authority, illegally re- 
moved and pledged paper. The chief baron, at the trial, 
was of opinion that the husband was not liable for this act of 
his wife; but the court, on motion, held that her authority 
was a question for the jury. itorney General v. Riddle, 
2C. & J. 493; 2 Tyr. 523. 

(Arrest of feme covert.) A married woman, where the co- 
verture is clearly made out, is entitled to be discharged from 
arrest, unless she has used deceit in order to, or at the time 
of obtaining the credit. (In the present case, she afterwards 
accepted a bill for the debt.) (1 New Rep. 54.) Freame v. 
Mitford, 1 C. & M. 54. 

(False representation by feme covert.) Plaintiff, representing 
herself to be a feme covert, took a house from defendant, and 
obtained goods from different tradesmen on the faith of the 
like representation: Held, that she was thereby precluded 
from suing as a feme sole, for a trespass committed by de- 
fendant under color of a distress for rent. Langford y. Foot, 
2 Moore and Scott, 349. 


INDICTMENT. 
( By private prosecutor for public nuisance.) An indictment for a 
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public nuisance (as for keeping a common gaming house, ) 
preferred by a private prosecutor, if he discontinue the pro- 
ceedings, may be prosecuted to judgment by the attorney- 
general, or by another private party. Rer vy. Wood, 3 B. & 
Ad. 657; Rex y. Oldfield, tb., 659, n. 


INSURANCE. 
1. (Description of interest in policy.—Duration and extent of 


policy.) Canal carriers effected an insurance for twelve 
months upon goods on thirty boats, (named in the margin, ) 
between London, Birmingham, &c., backwards and for- 
wards, &c., with leave to take in and discharge goods at all 
places on the line of canal. The insurance was stipulated 
to be £12,000 on goods, as interest might appear; the claim 
on the policy warranted not to exceed £100 per cent., and 
£3000 only to be covered by the policy in any one boat, on 
any one trip; the premium being £30 per cent. 

Held, first, that an insurance on goods was sufficiently specific to 
cover the interests of carriers in the goods under their charge; 
for though the subject-matter of the insurance must be properly 
described, the nature of the interest in it may be left at large. 
Secondly, that the policy continued throughout the twelve months 
to protect all the goods afloat at any one time within the 
amount insured, and was not exhausted when once goods to 


the amount of £12,000 had been carried by all or by each of 


the boats. 

Thirdly, that on a loss on board one of the boats, the assured 
were entitled to recover that proportion of the loss which 
£12,000 bore to the value of all the goods then afloat, not 
merely the proportion of £12,000 to all the goods carried in 
the year. Crowley v. Cohen, 3 B. & Ad. 478. 

2. (What a sailing.) Insurance on freight by a ship subject to 
a regulation (amongst others) that she should not sail from 
any port in Ireland after the 1st September; the time of clear- 
ing at the custom house to be deemed the time of sailing, 
provided the ship were then ready for sea. The vessel, being 
in an Irish port, dropped down the river before the Ist 
September, not having on board her full quantity of ballast, 
there being a bar at the mouth of the river which she could 
not pass with her full quantity on board; but in all other re- 
spects ready for sea. Boats were in waiting on the outside 
of the bar to ship the rest of the ballast on the Ist September; 
on which day the vessel crossed the bar, but stuck in doing 
so. The master put into a neighboring port, to ascertain 
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what damage she had received, and the ballasting was there 
completed on the 4th, and on the 8th the vessel proceeded on 
her voyage: Held, that there was not a sailing on the Ist 
September, within the terms of the policy. (3 B. & C. 499.) 
Pittegrew v. Pringle, 3 B. & Ad. 514. 

. (Insurance of yacht.) A policy on a pleasure yacht at and 
from A to B, is discharged by an unreasonable delay in sail- 
ing, equally as a policy on any other vessel; and a waiting 
for the summer months is not a delay for the purpose of the 
voyage. (Palmer v. Marshall, 8 Bing. 317.) Palmer y. 
Fenning, 9 Bing. 460. 

4. (Stranding.) Where the event happens in the ordinary course of 
navigation, as from the flux and reflux of the tide, without any 
external force, it is not a stranding, but where it arises from an 
accident, it is. In the present case the ship had grounded in 
a manner to injure her cargo, in consequence of the stretching 
of a rope by which she was kept in her position: He/d, by Lord 
Tenterden, C. J., and Littledale and Taunton, Js. that this was 
astranding. Parke J. dissented. (7 B. & ©. 219.) Wells v. 
Hopwood, 2. B. & Ad. 20. 

JOINT STOCK COMPANY. 

(Liability of treasurer.) A dock company were authorized by 
act of parliament to sue and be sued by their treasurer, but 
he was protected from personal liability by reason of his be- 
ing defendant, and all costs incurred by him in suing or defend- 
ing were to be defrayed out of the company’s funds: Held, 
that the treasurer did not, by submitting to an order of refer- 
ence in actions in which he was either plaintiff or defendant, 
render himself personally liable for the damages and costs 
awarded against him by the arbitrator. Corpe vy. Glyn, 3 B. 
& Ad. 801. , 

JUDGMENT. 

The court of king’s bench has no power, even by consent, to alter 
their judgment of a preceeding term, though the record on 
which the former judgment was given has been amended in the 
interim under an order of judges of oyer and terminer. The 
King v. Carlile, 2 B. & Ad. 971. 

LANDLORD AND TENANT. 

1. (Determination of tenancy at will.) The following letter, ad- 
dressed by the owner of the fee to a tenant at will, was held 
a sufficient determination of the will: ‘ Unless you will pay 

‘ me what you owe me, I shall without delay take measures 

for recovering possession of the property.’ Doe dem. Price v 

: Price, 9 Bing. 356. 
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2. (Property in trees and bushes.) The property in trees is in 
the landlord; the property in bushes is in the tenant, even 
when cut down by a stranger. Berriman v. Peacock, 9 Bing. 
384. 

3. The principle is, that a tenant shall not contest his landlord’s 

title ; if he objects to such title, he should give back the posses- 

sion to his own landlord. He cannot put another person into 

possession. Doe dem. Manton v. Austin, 9 Bing. 41. 

4. The plaintiff assigned, by indenture indorsed on the lease, 

certain premises and his term therein, ‘ subject to the payment 

of the yearly rent, and to the performance of the covenants and 
agreements reserved and contained in the indenture of lease :’ 

Held, that the assignee was liable in covenant to the lessee, for 

rent which the lesee was compelled to pay after the assignee 

had assigned over. (Dougl. 764; 5 B. & C. 589.) Steward 

v. Wolveridge, 9 Bing. 60. 

5. (Action for use and occupation.) Defendant had agreed to 

take a lease from plaintiff; the rent and term were not yet 

ascertained; in the mean time defendant procured attornments 
and received rents from tenants in possession: Held, that he 

was liable in an action for use and occupation. Neale v. 
Swinde, 2 C. & J. 377; 2 Tyrw. 464. 

6. (Off-going tenant.) Plaintiff took a farm for fourteen years, 
and was to pay a certain sum on entering for tillages and im- 
provements, and to receive on quitting for the tillages and 
improvements left by him, according to a valuation to be then 
made. In the first year of his tenancy, the plaintiff and the 
landlord having disagreed, the plaintiff said he would leave; 
the landlord said he might; accordingly he quitted, no new 
bargain being made as to the tillages and improvements: Held, 
that he was not entitled to the value of the tillages and im- 
provements he left on the farm. Whittaker v. Barker, 1 C. 
& M. 113. 

. (Liability of retired partner for vent.) In 1827, A and B, 
partners, became tenants to plaintiff of premises in their oc- 
cupation as partners, for three years, with power to them by 
notice to extend the termto seven. InJune, 1828, A retired 
from the partnership. In January, 1829, C entered into part- 
nership with B. In the same January, A and B gave the 
plaintiff notice to extend the term for seven years. Plaintiff 
gave receipts for the rent as received from B after A retired 
and as from B and C after C joined the firm. In February, 
3829 plaintiff gave B a letter to plaintiff’s attorney, authoriz- 
ing him to prepare a lease to B and C; but B kept the letter, 
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and it was never acted on: Held, that A was liable for rent 
accruing due in 1831. (8 Taunt. 270; 2 B. & A 119.) 
Graham v. Wicheloe, 1 C. & M. 188. 

LEASE. 

1. (Assignment.—Merger.) In 1759, a lease was granted for 
99 years, determinable on lives. In 1818 the lessee demised 
to A, who was the reversioner in fee subject to a mortgage 
term for sirly-two years from Lady Day, 1821, if his, the 
lesse’s, interest should so long continue, subject to a yearly 
rent and covenants. In 1820, A and his mortgagee, by lease 
and release, conveyed to a purchaser in fee, the mortgage 
being paid off out of the purchase money; and it was agreed 
that the purchaser should retain £300, on trust, if A should 
pay the the rent and perform the covenants stipulated in the 
lease of 1818, to pay it over to A, with interest, on the expi- 
ration or extinguishment of that lease: Held, that the deed of 
1818 operated as an assignment of the lessee’s whole interest 
to A; that by the deeds of 1820, that interest passed, together 
with A’s reversion and the mortgage term, to the then pur- 
chaser, and the demised term therby merged in the inherit- 
ance: and therefore that A became then discharged from the 
rent and covenants, and entitled to receive the £300. (1 Ld. 
Raym. 99; 1 Doug. 187, n.; 8 Taunt. 593; 5 Bing. 24; 3 
T. R. 393; 7 Bing. 759.) Thorn vy. Woolcombe, 3 B. & 
Ad. 586. 

2. (Lease or agreement.) Landlord and tenant agreed in writ- 
ing for the letting of the farm then in the tenant’s occupation 
on fresh terms, the amount of the rent to be settled by valua- 
tion, and the tenant to find sureties for the payment of it. 
The amount was not settled, nor the surities given. The in- 
strument, though containing words of present demise, was 
held not to operate as a lease, or to alter the terms of the ex- 
isting tenancy. John y. Jenkins, 1 C. & M. 227. 

LIBEL. 

(Innuendo.—Inducement.) Where written or printed words of 
themselves import a libel, no statement of extrinsic circum- 
stances by way of inducement is necessary; and innuendos 
improperly enlarging the sense, will in such case be rejected 
as surplusage. ‘Thus, a count which stated the following 
libel to have been published of and concerning the plaintiff, 
was held good, without introductory averment or innuendo: 
© Threatning letters. The Middlesex grand jury have returned 
a true bill against a gentleman of some property named 
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French (meaning the said plaintiff.)’ The heading of a 
paragraph is to be read with the rest of it, and construed ac- 


cording to the ordinary meaning of the words. (3 B. & Ad. © 


702; Cro. El. 609.) Harvey v. French (Exch. Chamber). 
1C.& M. 11; 2 Tyr. 585. 

LIMITATIONS, STATUTE OF. 

1. (Evidence of fresh promise by drawing bill.) Two joint owners 
of a ship, B & C, being indebted to A for repairs, and C 
having sold his interest and become bankrupt, B proved 
against his estate for a considerable sum, and in 1822 drew 
on his assignee, and the assignee accepted, a bill payable to 
A, on account of the sum due to him for repairs: B delivered 
the bill to A, and it was paid out of the bankrupt’s estate in 
1827. In 1830 A sued B for the money remaining due for the 
repairs, and he pleaded the statute of limitations: Held, that 
assuming that the drawing of the bill was evidence of a fresh 
promise to pay the original demand, (which the court inclined 
to think it was not,) it was only evidence of a promise at the 
time it was drawn, and did not therefore take the case out of 
the statute. Gowan v. Foster, 3 B. & Ad. 507. 

2. Aletter referring the plaintiff to a third person, and stating that 
such person had sufficient funds as trustee for that purpose, 
is not sufficient to take the case out of the statute; the words 
of 9 Geo. 4, c. 14, requiring the promise to be signed by the 
person chargeable thereby. Whippy v. Hillary, 3 B. & Ad. 
399. 

MANDAMUS. 

The Mayor having refused to put a motion, moved and seconded 
with the concurrence of a majority of the burgesses, for the 
repeal of certain by-laws, the Court of King’s Bench refused 
a mandamus to compel him, on the ground that there was no 
precedent of the court’s possessing such a power. Exp. 
Garrett v. The Mayor of Newcastle, 3 B. & Ad, 258. 

MARRIAGE SETTLEMENT. 

Lands were conveyed by marriage settlement to trustees, to the 
use of the husband for life, and from his decease, if the wife 
survived him, to the use and intent that she should receive 
out of the rents a certain sum per week: and subject thereto 
that the trustees should stand possessed of the residue of the 
rents, to the use of all and every the child and children of a 
former wife, viz., A, B, C, D, and E, and their issue law- 
fully begotten and to be begotten, equally to be divided be- 
tween and amongst them as tenants in common, and his, her, 
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or their respective issues: Held, that the five children took es- 
tates for life; and that grandchildren, born after the settlement 
took no estate. Wheeler v. Duke, 1 C. & M. 210. 

MONEY HAD AND RECEIVED. 

1. Where a party, after a writ is sued out against him to recover 
a sum of money, pays it, with knowledge of the cause of ac- 
tion, there being no fraud on the plaintiff’s part — he cannot 
recover it back at law. (7 T. R. 269; 6 B. & C. 679.) 
Hamlet vy. Richardson, 9 Bing. 644. 

2. Stock was vested in trustees, upon trust, to pay the dividends 
to A for his life, and after his death, on trusts for his widow 
and children. M. & Co. were the trustees’ bankers, and em- 
ployed by them to receive the dividends. In the lifetime of 
A, F. a partner in the firm of M. & Co. sold out and trans- 
ferred the stock by means of forged powers of attorney. 
Nevertheless, F. continued to enter the amounts of the half- 
yearly dividends in the day-book on the days when they would 
have become due, as if he had duly received them; and they 
were regularly posted to the credit of A during his life, and 
of the trustees after his death, by the clerks of the firm. A 
drew out the amount by cheques during his life; on his death 
in January, 1824, anew account was opened with the trustees 
In September, 1824, a commission of bankrupt issued against 
M. & Co.: Held, that at that time the trustees could not 
have sued M. & Co. in an action for money had and received, 
for the amount of the dividends appearing by their books to 
have been received. Hume vy. Bolland, 1 C. & M. 130; 2 
Tyr. 575. 

NOTICE TO PRODUCE. 

On the Monday, the day when the Chelmsford assizes commenced, 
about seven o’clock in the evening, notice was given to produce 
a particular deed. The adverse attorney, who had already been 
to London for other deeds required to be produced, said that 
the deed was in London, but that he would fetch it if the party 
requiring it would pay the expenses of the journey. No offer 
to this effect was made. The cause was appointed for Wednes- 
day, but was not tried till Thursday following : Held, that se- 
condary evidence of the deed was not admissible. Dove dem. 
Curtis v. Spitty, 3 B. & Ad. 182. 

NUISANCE. 

The keeper of a ground for pigeon shooting was indicted for the 

nuisance occasioned as well by the shooting and the collection 

of idle people brought together thereby, as by the persons who 
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waited on the outside of the ground for the purpose of shooting 
the pigeons that flew off, who, it was proved, occasioned great 
damage and apprehension in the neighborhood: Held, that he 
was liable for the nuisance thus occasioned. (3 Camp. 226.) 
The King v. Moore, 3 B. & Ad. 184. 

PARTNER. 

An action was held maintainable against one of several partners, 
who, without their concurrence, promised to admit the plaintiff 
into the firm, he being thereby induced to give up a lucrative 
employment. M‘ Neill v. Reid, 9 Bing. 68. 

PARTNERSHIP. 

1. (Mutual liability on bills.) One partner is liable for monies 
raised by the other on bills in fictitious names, indorsed by 
him in the name of the firm, and applied to the purposes of 
the partnership; the latter having authority to bind the firm 
by drawing or indorsing bills. Thicknesse v. Bromilow, 2 C. 
& J. 425. 

. Plaintiff was solicitor to a trading company. At his request 
A became the holder of shares for his benefit, he paying the 
deposits and expenses: Held, that plaintiff was the real part- 
ner, and therefore could not sue a member of the company 
for money laid out by him as solicitor. Goddard y. Hodges, 
1C.& M. 33. 

PARTY-WALL. 

The plaintiff being tenant of certain land, upon which he had 
built a party-wall, let a portion of it to the defendant, upon an 
agreement that the defendant should build a dwelling house 
upon it, and take a lease. The defendant, in building the 
house, used the party-wall. A lease was granted him, and he 
subsequently underlet the premises at an advanced rent: Held, 
that the defendant was not liable as owner of the improved 
rent, under 14 Geo, 3, c. 78, for a portion of the expense of 
the wall built by the plaintiff. (5 'T. R. 130; 7 Taunt. 158.) 
Williams v. Pocklington, 2 B. & Ad. 878. 

PAYMENT. 

(Application of.) If there are two debts owing to a party, the 
earlicr a legal, the latter an equitable one, a general payment 
must be applied to the former. Goddard y. Hodges, 1C. & 
M. 33. 

PLEADING. 

1. (Replication to plea of coverture.) The defendant pleaded 
coverture. The plaintiff replied that before the cause of ac- 
tion accrued, defendant’s husband became bankrupt, absconded 
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without appearing to his commission, and continued to reside 
abroad: Held, insufficient; such absence abroad being in law 
a voluntary one. Williamson vy. Dawes, 9 Bing. 292. 

2. (Parol averment inoperative against deed.) Debt on bond. 
Plea, that plaintiff had released one of the two joint obligors. 
Replication alledging that the release was given with an un- 
dertaking on the part of defendant, the other obligor, that 
the release should not operate in his discharge: Held, bad. 
Held, also, that the plaintiff by his replication admitted the 
release to have been executed by the obligor released. Cocks 
v. Vash, 9 Bing. 341. 

3, (Averment of Performance.) A general averment of perform- 

ance, ‘according to the provisions of the said agreement,’ 

is sufficient on general demurrer, though the agreement con- 
tains conditions precedent, as to which specific averment of 
performance would have been necessary on special demurrer. 

Varley v. Manton, 9 Bing. 363. 

(Plea puis darrein continuance of plaintiff’s bankruptcy, when 
well pleaded.) A plea puis darrein continuance of the plain- 
tiff’s bankruptcy cannot be pleaded till the execution of the 
assignment to the assignees; and where the assignment was 
executed on the day of the last continuance in banc, and the 
defendant did not plead the plea till the assizes, the court 
refused to set it aside, as it did not appear that the assign- 
ment was executed sufficiently early to allow the defendant to 
plead it on the last continuance day. Bretherlon y. Osborne, 
D. P. R. 457. 

5. (Variance.) The declaration stated a promise by the defend- 

ant to pay for certain goods supplied to her as she should be 
able. ‘The proof was, that the goods were supplied to her 
when she was a feme covert, separated from her husband, and 
that she promised to pay after his death: Held, that the goods 
were in law supplied to the husband, and that the promise was 
consequently not stated with sufficient correctness. Lord Ten- 
terden, C. J., added that the doctrine that a moral obligation 
is a sufficient consideration, must be received with some limit- 
ation. (5 Taunt. 36; 3B. & P. 249,n.) Littlefield v. Shee, 

3B. & Ad. 811. 

(Where de injuria, &c. pleadable.) An avowry in replevin 
stated that the plaintiff was an inhabitant of the parish of A, 
rateable to the relief of the poor in respect of his occupation of 
a tenement; that a rate was duly made and published ; that by 
such rate the plaintiff was duly rated in a certain sum; that 
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the collector (the defendant) gave him notice; that he was 
duly summoned at the petty sessions; that a warrant was 
issued and delivered to the defendant, who justified under it. 
Plea, de injuria, §c.: Held, by Parke and Patteson, Js., Lord 
Tenterden, C. J. diss., that the plea was good. Lord Tenter- 
den dissented on the ground that it put too many matters in 
issue. Selby v. Bardon, 3 B. & Ad. 2. 


. (Libel.) Action for libel charging the plaintiff with having 


in two mayoralties bought coals for the poor at a certain price, 
and charged the corporation a higher price, thereby pocket- 
ing the difference. Plea, alleging that plaintiff did this in 
his first mayoralty, but in his second altered his charges, &c. 
(stating other prices): Held, bad, after verdict for defendant. 
Goodburne vy. Bowman, 9 Bing. 532. 


. (Allegation of promise.) Payee against maker of a note. 


Declaration stated that defendant made his promissory note, 
&c. and delivered it to the plaintiff, and thereby promised to 
pay the plaintiff £10, &c. and that when it was due, defend- 
ant promised (not saying to the plaintiff) to pay the amount 
to the plaintiff, according to the tenor and effect thereof: 
Held, sufficient on special demurrer. Bancks vy. Camp, 9 Bing. 
604. 


. (In action against acceptor of a bill.) Drawer against ac- 


ceptor, on a general acceptance. Plea, that the acceptance 
was qualified, and expressed that the defendant accepted pay- 
able at a certain place only, to wit, at &c. that is to say, and 
not otherwise or elsewhere. Replication, that the acceptance 
was general, and that defendant did not in the acceptance 
express that he accepted payable at a certain place only, in 
manner and form as the defendant alleged: Held, first, that 
the plea ought to have alleged that no presentment was made 
at the place appointed; secondly, (on special demurrer, ) that 


the replication contained a sufficient traverse. Lyon v. Walls, 
9 Bing. 660. 


10. (In indebitatus assumpsit.—Allegation of time.) A count in 


indebitatus assumpsit stated several distinct causes of action, 
one of which was not sustainable, and that defendant prom- 
ised to pay ‘the said several monies respectively,’ &c.: Held, 
that there being sufficient good consideration remaining to 
support the entire promise, a special demurrer to the whole 
count could not be supported. 

An averment of a promise in assumpsit, laid under a whereas 


is good on general demurrer; and, as it seems, even on special 
demurrer, 
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A count in indebitatus assumpsit by an administratrix, laid 
a promise to the intestate in his lifetime on the 2d of January, 
1832; and afterwards stated the grant of administration to be 
‘ after the intestate’s death, to wit, onthe 11th January, 1831” 
Held, on special demurrer, that this last date was repugnant 
and the count bad; and that it could not be rejected, since 
then a material and traversable fact would be laid without a 
time. Ring v. Rorbrough, 2 C. & J. 418; 2 Tyrw. 468. 

11. (Averment in assumpsit.) In assumpsit on an agreement by 
which plaintiff agreed to procure a lease to be granted to de- 
fendant, and defendant agreed to pay plaintiff, his solicitor or 
agent, on request, £25 in full for his share or proportion of 
the costs and expenses of the agreement and lease: the de- 
claration was held sufficient, without any averment that any 
costs or expenses had been incurred. (The affidavit of debt 
had been held insufficient for want of such an allegation. See 
infra, Practice, 10.) ‘ownsend vy. Burns, 1 C. & M. 177. 

12. ( Traverse.) To a count for trespass and assault, defendant 
pleaded a justification in defence of a dwelling-house, with 
an averment, ‘ which is the same trespass, &c.’ and concluded 
with a special traverse, absque hoc that he was guilty else- 
where than in the dwelling-house: Held, that the traverse 
was surplusage, and bad on special demurrer. (2 Saund. 5, 
n. 3.) Hembro y. Bailey, 1 C. & M. 204, 

13. (Statute of frauds.) Assumpsit. Plea, that the promise 
was to pay the debt of a third person, and that there was no 
agreement in writing. Replication, that there was an agree- 
ment in writing. Semble, that this is bad, and that the re- 
plication ought to set out the agreement. Lowe y. Eldred, 

iC. & M. 239. 

14. (Replication to plea in abatement.) Plaintiff declared as Earl 
of S. Defendant pleaded in abatement that plaintiff was not 
Earl of S.: Held, that the replication ought to show how plain- 
tiff claimed the dignity. (2 B. & C. 871.) Earl of Stirling 
v. Clayton, 1C. & M. 241. 

15. (Plea to debt on bail-bond.) A plea to bebt on a bail-bond, 
that no proper affidavit of debt was filed, is bad as augumen- 
tative. Hume v. Liversidge, 1 C. & M. 332. 

POLICY OF INSURANCE. 

( What is.) An engagement in consideration of £40 to pay £100 
‘in case Brazilian shares should be due at £100 per share 
on, &c.’ subscribed by several persons, each for themselves, 

was held a policy of insurance, and void under 14 Geo. 3, c. 
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48. (2 East, 391; Park, Ins. 573, 640, n.) Patterson v. 
Powell, 9 Bing. 320. 


POWER. 


1. 


A devise authorized the demising of the premises for the pur- 
pose of new building or effectually rebuilding and repairing 
any messuage, house, &c. thereon. The lease in question 
purported to be in consideration of the great charges the 
lessee would be at in effectually repairing, &c. and contained 
a covenant to expend a certain sum in effectually repairing, 
&e.: Held, that, effectually repairing being different from re- 
building, the power was not pursued; and Parke and Taun- 
ton Js. seemed to think that a covenant to expend a limited 
sum was not equivalent to a general covenant to repair effect- 
ually. Doe dem. Wymoke v. Withers, 2 B. & Ad. 896. 


. (Exvecution.) Lands were conveyed by lease and release to 


such uses as M. S. by her last will and testament in writing, 
or any instrument in the nature of, or purporting to be, her 
will, or any codicil, to be by her duly executed and published 
under her hand and seal, in the presence of and attested by three 
or more credible witnesses, should appoint, &c. M.S. signed, 
sealed, and delivered, as and for her last will and testament, 
an instrument concluding and attested thus: ‘In witness 
whereof I have set may hand and seal hereto this 5th day of 
August, 1801, in the presence of the underwritten. M. S. 
(L. S.) Signed, sealed, and delivered, this 5th day of August 
1801, as the last will and testament of the said testatrix M. 
S. who in her presence, and in the presence of each other, 
have put our names as witnesses. (Three signatures.) Held, 
a good execution of the power. Ward y. Swift, 1 C. & M. 
171. 


PRACTICE. 


1. 


tt 
: 


(New trial.) It is a ground for a new trial, if a juror before 
being sworn express a determination to give the verdict one 
way. Ramadge v. Ryan, 9 Bing. 333. 

(Inspection of document.) The court refused to allow the 
plaintiff to inspect a document in the defendant’s hands, which 
the defendant’s attorney alledged to be signed by the plaintiff, 
and to afford a perfect defence to the action, on an affidavit 
of the plaintiff that if such document existed, and purported 
to be signed by him, the signature was a forgery. Jessel v. 
Millingen, 1 Moore & Scott, 605. 


. (Entering up judgment nunc pro tune.) Defendant obtained a 


verdict in December, 1829. In the following term, plaintiff 
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obtained a rule nisi for a new trial, which was afterwards sus- 
pended, to await the issue of another cause involving the same 
point. In November, 1830, defendant died. The court after 
a lapse of two years and a half from the date of the verdict, 
ordered judgment to be entered up nunc pro tunc. Key v. 
Goodwin, 1. Moore & Scott, 620. 

1, (Variance in writ of error.) Where there is a variance in 
the description of the form of action, between the note of al- 
lowance of a writ of error and the record, the plaintiff may 
sue out execution notwithstanding the writ. As where it is 
described as replevin instead of trespass, or trespass instead of 
case. Hills v. Spilsbury, D. P. R. 421; Green v. Okell, ib. 
422. 

>. (dction for goods sold on credit.) The court will not on mo- 
tion set aside the writ in an action for goods sold on credit, 
unless it be perfectly clear that the action was brought before 
the credit had expired. Lamb y. Pegg, D. P. R. 447. 

6. (Affidavit to hold to bail.) An affidavit for £50 for money 
had and received to plaintiff’s use, and for money lent by 
plaintiff! without distinguishing how much is due for each, is 
sufficient. Hague vy. Leir, 9 Bing. 5905. 

7. (Payment of money into court.) A defendant paid into court 
a sum under 40s. as a balance of account, under a rule for 
staying proceedings on his so doing, which rule did not con- 
tain the usual undertaking from defendant to pay the costs, 
(which the court had struck out, it being doubtful whether 
plaintifi, if he recovered less than 40s., would be entitled to 
costs.) ‘The plaintiff taxed the costs, and demanded them 
from the defendant at a time when the judges were out of 
town. Defendant offerred to give judgment for the next term 
for the sum paid into court, but refused to pay the costs. 
Plaintiff refused the offer, went totrial, and on the production 
of the rule, recovered 1s. damages. The court on motion 
stayed the proceedings, with costs subsequent tothe defendant's 
offer of judgment. Jones v. Owen, 2C.& J. 476; 2 Tyr. 452. 

PRINCIPAL AND AGENT. 

1. (Payment to agent.) J., an attorney, was retained generally 
to receive rents and tithes for the plaintiff. In J’s. absence, 
the defendant, his clerk, received a sum due to the plaintiff 
for tithes, signing the receipt with his own name ‘ for Mr. J.’ 
The master J. was in embarrassed circumstances when he 
left home, and never returned, but the defendant was not 
aware of this when he received the money: Held, that the 
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to 


defendant having received the money for J. as his clerk, was 
not liable in an action at the suit of the plaintiff. It was 
argued that the money might be recovered as money paid 
under a mistake. (3 Camp. 438.) Stephens v. Badcock, 3 
B. & Ad. 354. 


. Where the brother of the assignee of a bankrupt had received 


money due to the estate during the assignee’s lunacy: Held, 
that he was liable to a subsequently appointed assignee; 
but this was on the ground that the lunatic assignee was in- 
capable of appointing an agent, and that the brother, therefore, 
was in the situation of any other person who held money due 
to the estate. Steed v. Thornton, 2 B. & Ad. 357. 


. A party being in embarrassed circumstances, employed an 


auctioneer who knew that fact, tosell his property. He sold, 
and paid the proceeds to the order of his employer, who was 
shortly afterwards declared insolvent: Held, that the auction- 
eer was not liable to the assignee. White v. Bartlett, 9 Bing. 
378. But it is otherwise ifthe employer were a party who 
had obtained possession of the goods by fraudulent concert 
with the insolvent; the agent may in such case set up the 
assignee’s rights as an answer to the employer’s claim. 
Hardman vy. Willcock, vb. 382, note. 


PROMISSORY NOTE. 
A gave a promissory note payable to B, (for which A had re- 


ceived no consideration,) as a security for goods to be sold to 
B; and B indorsed the note to the creditors. B afterwards 
executed a deed of composition, by which it was stipulated 
that the creditors should not be prevented from suing on se- 
curities: Held, that A was not thereby discharged. Vichols 
v. Norris, 3 B. & Ad. 41, note. 


RELEASE. 


The general words of a release are qualified by the recital. 


Thus where the release recited that disputes were subsisting 
between A and B, about which actions had been brought, 
and that it had been agreed that each of them should execute 
a release of all actions, causes of action, claims and demands 
brought by him against the other: Held, that the release must 
be confined to actions then depending. (4 M. & S. 425; 2 B. 
& B. 38.) Simons v. Johnson, 3 B. & Ad. 175. 


SALE. 
A, in England, sent orders to B and C (the plaintiffs,) in 


Russia, for the purchase of corn, directing them to draw upon 
E and Co., and also on H in London. A subsequently can- 
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celled the orders. B and C, however, shipped a quantity of 
corn to A’s account, and wrote to him to say that they hoped 
he would approve what they had done, notwithstanding the 
countermand. ‘They drew upon him for part of the amount, 
and forwarded an unindorsed bill of lading, on which the 
goods were stated to be for his order and on his account, and 
they drew upon H for the remainder, and forwarded an in- 
dorsed bill of lading to him. ‘The bills were dishonored; A 
subsequently confirmed his revocation, and B & C gave no- 
tice to the agent of H that they should retain the wheat; A 
afterwards induced the master of the vessel to deliver the 
wheat to his order, and not to H according to the indorsed 
bill of lading: Held, that the shipment did not vest the pro- 
perty absolutely in A, but only on condition of his accepting 
the bills, and that the plaintiffs were consequently entitled to 
recover the value of the wheat in an action against the master. 
Brandt vy. Bowley, 2 B. & Ad. 932. 

SEA SHORE. 

(Right to soil.) An act of parliament, reciting that a certain 
tract of land, daily overflowed by the sea, and to which the 
crown claimed title, might be rendered productive if embanked, 
and that the crown had consented to such embankment, 
granted a part of it, called Lipson Bay, to a company for that 
purpose. On one side of this bay was the northern side of an 
estate called Lipson Ground, an irregular declivity, in parts 
perpendicular, in parts sloping down to the sea shore and 
overgrown with brushwood. The company, in embanking the 
bay, cut a drain along this side in the same direction with the 
cliff, cutting through it in parts, but leaving several recesses 
between points where the cliff projected beyond the general 
line. These recesses used to be overspread with sea-weed 
and beech, and to be covered by the high-water at spring 
tides, but not at the medium tides: Held, in the absence of 
proof of acts of ownership, that the soil of these recesses must 
be presumed to have belonged to the owner of the adjoining 
estate, and not to the crown, and therefore did not pass to 
the company by the act. Lowe v. Govett, 3 B.& Ad. 863. 

SET-OFF. 

i. A remitted to B a bill of exchange to be paid to a third per- 
son on A’s account. B discounted it, but did not pay over 
the proceeds, whereupon A sued him for money had and re- 
ceived: Held, that in this action a set-off was admissible. 
Thorpe v. Thorpe, 3 B. & Ad. 580, 
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2. A sued B for 8/1. B declared by the bye against A for 31. 
A pleaded the general issue and gave notice of set-off for 81. 
B paid to A’s attorney the 8/. and costs, the latter offering to 


allow the 31. as a set-off, and protesting against the receipt of 


it: Held, that after this, B could not recover the 31. against A. 
Jackson vy. Godard, 1 C. & M. 46. 

SHERIFF. 

(Interpleader Act.) Where goods had been taken by the 
sheriff under a fi. fa. and sold, and another fi. fa. issued in 
the mean time, and a third party (L.) claimed the property 
against the plaintiffs, the sheriff, and the person against 
whom the fi. fa. were sued out, the court directed the rule 
under 1 & 2 W. 4, c. 58, to be drawn up as follows: — ‘ That 
the plaintiffs have liberty to defend the action brought or to 
be brought against the sheriff by L., to abandon their or his 
claims or claim in the event of their or either of their declin- 
ing to defend within one week next ensuing; and that the 
sheriff be at liberty to appear on the trial of the said cause 
by himself or his counsel, to protect his own interests; the 
sheriff hereby undertaking to pay to the plaintiffs respec- 
tively the amounts of their respective executions in the event 
of L. failing in his action.’ Slowman v. Buck, 3 B. & Ad. 
103. 

SLANDER. 

(Inducement, how far to be proved.) Case for slanderous words 
imputing to plaintiff, a butcher, that he had stolen money with 
which he bought certain meat. The inducement stated, 
among other things, that plaintiff had purchased and paid for 
the meat: Held, unnecessary to be proved. Cor y. Thoma- 
son, 2 C. & J. 361; 2 Tyrw. 4i1. 

TRANSFER OF DEBTS. 

A being indebted to B, and B to C, B, through C, requested A 
to pay his debt to C. A promised C to do so as soon as the 
amount was ascertained. The amount was afterwards ascer- 
tained ; but before the money was paid, B became bankrupt: 
Held, that C might nevertheless recover the amount from A. 
Crowfoot v. Gurney, 9 Bing. 372. 

TRESPASS. 

1. (Costs.) Trespass quare cl. fr. Plea, not guilty and a right 
of way. Replication joined issue on the first plea, traversed 
the right, and new assigned. The defendant joined issue on 
the traverse, and suffered judgment by default as to the tres- 
passes newly assigned. The jury found for the plaintiff on 
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the general issue, and for the defendants as to the issue on 
the right of way, and assessed the damages on the new as- 
signment at 1Is.: Held, that the defendant, not having with- 
drawn the general issue, was not entitled to the general costs 
of the trial. (3 Br. & B.117; 1 B. & C. 278; 5 Bing. 199.) 
Broadbent vy. Shaw, 2 B. & Ad. 940. 

A person hired by a company to navigate a fly-boat (their 
property) at weekly wages, may maintain trespass for an 
injury to the tackle. (1 Salk. 10.) Moore v. Robinson, 2 B. 
& Ad. 817. 


. (Proof on issue of lib. ten. were, whether upon issue 
; ; ’ | 


joined on a plea of lib. ten., the plaintiff may prove twenty 
years adverse possession, or must reply it specially. Lowe 
v. Govett, 3 B. & Ad. 863. 


. (Plea of tender.) To a plea in trespass, that defendant ten- 


dered plaintiff a certain sum, being a sufficient amends, plain- 
tiff ought not to reply that defendant did not tender a sufficient 
amends; but either that he did not tender the sum named, or 
that that sum was insufficient. Williams vy. Price, 3 B.& Ad. 
695, 

(For injury to property.) The defendant’s servant was driv- 
ing him in a gig, when the horse ran away, and did an im- 
mediate injury to the plaintiff’s property: Held, that the 
action was well brought in trespass. Chandler vy. Broughton, 
1C.& M. 29. 


. (Replication de injuria.) Assault and battery. Plea, that A 


was possessed of a close, that plaintiff was making a noise 
therein, and defendant, as servant of A and by his command, 
requested him to depart, and he refused, whereupon defend- 
ant, as servant of A and by his command, gently laid hands, 
&c. and because plaintiff resisted, defendant as servant, &c. 
a little unavoidably hurt, &c. Replication de injuria: Held, 
good, and not multifarious. Piggott v. Kemp, 1 C. & M. 197. 


. (When maintainable.) Defendant gave information before a 


justice, on which plaintiff was taken up on a charge of felony, 
and brought before the justice. He was dismissed on his 
promise to appear ina week, and as he was leaving the police 
office, defendant said he had another charge, of forgery, 
against the plaintiff; upon which the plaintiff was put to the 
bar again: Held, that he could not maintain trespass. Bar- 
ber v. Rollinson, 1 C. & M. 330. 
48* 
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TROVER. 

(Factor.) rover for 41 chests of indigo. As to 18 chests the 
case stood as follows : —The defendants had bought a quantity 
of indigo for N., of which the 18 chests formed part. ‘I'he de- 
fendants paid for them, received and kept the warrants, and 
sent N. the usual notes, stating that the 18 chests, with others 
had been bought on his account. N. sent the plaintiff an in- 
voice of the 18 chests, and he paid N. the amount. As to the 
remaining 23 chests, it appeared that N. bought a quantity of 
indigo of which these formed a part, and sent an invoice to the 
plaintiff, stating the 23 chests to be bought for him, and that 
he paid N. the amount. N. paid the broker and received the 
warrants, N. being subsequently desirous of withdrawing from 
the defendants’ hands a quantity of other indigo bought for him, 
on which the defendants had a lien for the purchase-money 
and charges, applied to the defendants to deliver up the last 
mentioned indigo and receive the 23 chests instead, which was 
done. All the 41 chests were subsequently disposed of by the 
defendants under an authority from N.; and N. became bank- 
rupt, being botlf then, and when the warrants for the 23 chests 
were deposited with the defendants, indebted to the defendants : 
Held, that the possession of the 18 chests never having been 
delivered either corporally or symbolically to the plaintiff, and 
N. having also a lien on them, the plaintiff could not maintain 
trover for these; but that the action was maintainable for the 
remainder, the transaction not being protected by 6 Geo. 4, c. 
94. Taylor v. Kymer, 2 B. & Ad. 320. 

TRUSTEES. 

1. (Of charitable fund. — Appointment of schoolmaster.— Seizin. ) 
By a deed of 12 Hen. 6, land was conveyed to certain persons 
in fee, in trust to apply the yearly profits to (among other 
things) the relief of the poor of a certain parish: Held, that 
the whole or part of such profits might be applied to the build- 
ing a school-house and educating the poor children of the 
parish. Held, also, that an appointment of a schoolmaster by 
a majority of the trustees, the whole being present, was a valid 
appointment, the act being of a public nature: — that a school- 
master so elected could not be dismissed but at a similar 
meeting of the whole body: —and that the appointment might 
be made without writing. (1 B. & P. 256; 6 T. R. 388; 7 
B. & C, 314. 

2. Replication to a plea of lib. ten. in trespass, stated that the 
premises were the soil and freehold of the persons in the plea 
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named, as trustees of a charitable fund, and in no other right 
whatever: that the premises were used by them, as such 
trustees, for aschoolhouse and for the schoolmaster’s residence ; 
that long before the saidtimes when, &c. a schoolmaster was 
duly appointed by the then trustees on certain terms: — without 
setting out their names, or stating any seizin in them, or set- 
ting forth their power of appointment, or the trusts of the deed 
under which they acted: Held, that these objections were 
cured by verdict. 

Another replication stated, that certain persons were scized 
in fee of the premises, and used them for a schoolhouse, &c., 
and being so seized, appointed a schoolmaster. A deed pro- 
duced in evidence showed that they were seized in trust only, 
and it limited the nature of the appointment and the mode of 
dismissal of the schoolmaster: Held, no variance. 

The replications stated also, that the schoolmaster was ap- 
pointed with a salary of £40. The proof was, that the salary 
was £20 to himself for teaching boys, and £20 to his wife for 
teaching girls: — Held, no variance. Wilkinson y. Malin, 2 
Tyrw. 544. 

VARIANCE. 

In an action of covenant on a lease, the profert ran: ‘which said 
indenture, sealed, &c. the plaintiff now brings here into court :’ 
Held, that the terms of the declaration were sufficiently satisfied 
by the production of a counterpart. Pearse v. Morrice, 3 B. 
& Ad. 396. See Trustees. 

VENDOR AND PURCHASER. 

(Joint or several liability of purchasers.) If two persons, not 
general partners, concur in giving an order for an undivided 
parcel of goods, they are not therefore jointly liable to the seller, 
if on the whole of the transaction the intention of the parties 
appears to have been that they should be severally liable for the 
amounts of their respective interests in the goods. Gibson v. 
Lupton, 9 Bing. 297. 

WARRANTY. 

( Of horse.) The purchaser of a horse warranted sound, which 
proves to be unsound, cannot sue in indebitatus assumpsit as 
on a failure of the origina! consideration, unless there was a 
stipulation in the agreement for rescinding the contract in 
such event, or unless both parties afterwards agree to rescind, 
or unless there be fraud; in all other cases he must sue for 
damages; and if he bring indebitatus assumpsit and recover 
less than the amount for which he holds the defendant to bail, 
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the latter will be entitled to his costs by 43 Geo. 3, c. 46. (2 
B. & Ad. 456.) Gompertz v. Denton, 1 C. & M. 207. 


WATERCOURSE. 


( Case for diverting water.) The diversion in question took place 
in 1818, and the plaintiff (the proprietor of lands lower down 
the stream) sustained no inconvenience thereby until about ten 
years afterwards, when he erected works requiring a greater 
supply of water: Held, that the original appropriation of the 
water to useful purposes by the defendant formed no answer to 
the action, as nothing less than twenty years undisturbed enjoy- 
ment of the water in its altered course could bar the plaintiff’s 
original right. The decision of the present master of the rolls 
in Wright v. Howard, 1 Sim. & Stu. 190, was quoted at length, 
and particularly relied on by the court. Mason v. Hill, 3 B. 
& Ad. 304. 


WILL. 


1. (Execution of codicil.) A codicil duly executed and attested 
referred to an unexecuted will of lands on the same paper: 
Held, that the execution of the codicil set up the will also. 
(2 Vern. 597.) Doe dem. Williams vy. Evans, 1 C. & M. 42. 
2. (Execution. — Revocation.) A will of lands, subscribed by 
three witnesses in the testator’s presence and at his request, 
is well executed, although two only saw his signature, and 
none of them saw him sign it. (6 Bing. 310; 7 Bing. 457.) 
Testator, having devised a reversion expectant on a mortgage 
term (granted for securing £1,200), afterwards agreed for a 
transfer of the mortgage to A, who paid off the £1,200, and 
was to advance the testator £1,800 more; till that sum was 
procured, the term was to be assigned to a trustee for the 
testator. It was so assigned; and shortly afterwards was 
assigned by this trustee to A for securing the £3,000: Held, 
that the will was not revoked. Johnson v. Johnson, 1 C.& 
M. 140. 

















LEGISLATION. 





CONNECTICUT. 


Public statutes passed at the May session of the Legislature 
of Connecticut, in 1833. 

Ch. 20.—Anatomical subjects. Whenever ‘ any person shall 
die in any town in this State, who may be, at the time of such 
death, supported by this State, or by any town in this State, or 
whose interment must be at the expense of this State, or some 
town within the same,’ then it ‘ shall be lawful for any professor 
of any medical college in this State, any surgeon or physician, 
duly licensed and residing within this State, to apply, in writing, 
to the selectmen of the town in which such person may die, for 
the body of such deceased person; and in case no kindred, 
relation, or friend of such deceased person shall, within thirty- 
six hours after such death may take place, appear and object to 
the delivery of the body of such deceased person,’ then it may 
be delivered to such professor, surgeon, or physician, as the 
selectmen may deem proper, to be ‘ used for the advancement 
of anatomical and medical science;’ but before such delivery, 
the person entitled to receive the body is required to give a 
bond with sufficient surety, in the penal sum of $500, payable 
to the treasurer of the town in which such person may have 
died, conditioned that the body shall be so used, and that the 
remains thereof shall afterwards be interred; the ‘ application 
of any professor, belonging to any medical college in this State, 
for any such body, within the county where such medical insti- 
tution or college may be situated, shall be entitled to a prefer- 
ence over other applications, in the same county.’ 

Banks. Six banking companies were incorporated; the ag- 
gregate capital stock of which is $1,350,000, which may be 
increased, upon certain conditions, to $2,800,000; the banks 
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are to be established in Norwich, Hartford, Stonington, New 
London, Meriden and Thompson. 

Chs. 30, 31.—Birds. Acts were passed ‘ for the protection 
and preservation of birds and feathered game,’ and ‘ for the 
protection of cornfields ’ against crows. 

Ch. 14.—Corporations. Whenever ‘ any bond, note or other 
security, taken and executed to the treasurer, committee, or 
other officer or officers of any lawful community or corporation 
in this State, wherein the beneficial interest belongs, or on the 
face of such bond, note or security, appears to belong to such 
community or corporation, all suits or actions at law or in 
equity to recover or enforce the same may be commenced, 
maintained, and prosecuted to final judgment, by such com- 
munity, or corporation in their own corporate name.’ 

Ch. 45. The cashiers of banks, and the secretaries of in- 
surance and turnpike companies are required annually on the first 
of October, or within ten days thereafter, to make out on oath, and 
deliver to the comptroller of public accounts, ‘ a true statement 
of the whole amount of capital stock of their respective in- 
stitutions, and how much thereof belonged on said first day of 
October to resident, and how much to non-resident stockhold- 
ers;’ and the secretaries, treasurers, or clerks of all banks for 
savings are also required to return to the comptroller a true 
statement of all the moneys belonging to their respective insti- 
tutions at the same time; if any such cashier, secretary, clerk, 
or treasurer neglect to comply with the requirements of this act, 
he is to forfeit the sum of $100. 

Ch. 5.—Days of fasting and thanksgiving. By this act, so 
much of a section of a former act, ‘as prohibits servile labor 
and recreation on days appointed for public fasting and thanks- 
giving, and imposes a fine therefor, is repealed;’ but ‘ nothing 
herein contained shall be construed to prevent or restrict, in 
any way, the governor of this State from recommending such 
fasts and thanksgivings, as has heretofore been the usage.’ 

Ch. 19.—Debtors. The discharge of any debtor from im- 
prisonment for debt, or the release of any debtor by an officer 
who may have him in his custody on any execution, by the 
direction of the creditor, shall not operate as a release or dis- 
charge of the debt, so as to prevent the creditor from collecting 
the same out of the property of such debtor; but no debtor so 
released or discharged from imprisonment, by a creditor, shall 
thereafter be imprisoned by the creditor for such debt. 

Ch. 11. If any debtor imprisoned for debt shall not, within 
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three months from his commitment, be admitted to take the 
poor debtor’s oath, he shall be deemed an absconding debtor 
within the meaning of the ‘act authorizing the collection of 
debts by foreign attachment ;’ and the creditor may proceed 
against the goods, effects, and credits of such absconding debtor 
in the hands of his attorney, agent, trustee or debtor, in the 
manner provided in that act. 

Ch. 26.—Justices of the peace. Where a justice shall not be 
reappointed by the General Assembly, all processes, suits, &c. 
which shall have been begun or been made returnable to or 
before such justice, before the time of the expiration of his 
office, may be continued and proceeded with, by and before 
said justice, to final judgment and execution, and be completed, 
&c. inthe same manner, asif he had been reappointed. Where 
any writ, &c. shall be made returnable before any justice, and 
at the time appointed for the trial, he shall be absent from the 
town where the trial is to be had, he may, at any time within 
twenty days thereafter, proceed to try the cause, upon giving 
six days’ previous notice in writing, of the time and place of 
the trial, to the parties. See Notaries Public. 

Ch. 13.—Limitations. Where the time limited by the statute 
of limitations, for the commencement of any personal action, 
which survives to the representatives of any deceased person, 
shall not have elapsed at the time of his decease, the term of 
one year shall be allowed to his executor or administrator from 
the time of such decease to institute a suit therefor. 

Ch. 18.—Mortgages. The foreclosure of any mortgage shall 
not preclude the mortgage creditor from recovering in an ap- 
propriate action so much of his demand as the property mort- 
gaged shall be insufficient in value estimated at the expiration 
of the time limited for redemption, to satisfy; and where an 
action is brought by such creditor upon his demand, after fore- 
closure, this shall not open the foreclosure. 

Ch. 9. Sec. 1.—.Vegroes. No person shall establish in this 
state, any school or academy or literary institution for the 
education of colored persons not inhabitants of this state, or in- 
struct in any school, &c. ‘ or harbor and board for the purpose 
of attending or being taught or instructed in any such school,’ 
&c. any colored person not an inhabitant of this State, ‘ with- 
out the consent, in writing, first obtained of a majority of the 
civil authority, and also of the selectmen of the town, in which 
such school, &c. is situated;’ every person ‘who shall know- 
ingly do any act forbidden as aforesaid, or shall be aiding and 
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assisting therein,’ shall, for the first offence, be fined in the 
sum of $100, and for the second offence, in the sum of $200, 
‘and so double for every offence.’ Nothing in this act is to 
extend ‘ to any district school established in any school society, 
under the laws of this state, or to any incorporated academy or 
incorporated school for instruction in this state.’ 

Sec. 2. Any colored person, not an inhabitant of this state, 
who shall reside in any town therein, for the purpose of being 
instructed, may be removed in the manner prescribed in the 
6th and 7th sections of the ‘act for the admission and settle- 
ment of inhabitants in towns.’ 

Sec. 3. ‘Any person, not an inhabitant of this state, who 
shall reside in any town therein, for the purpose of being in- 
structed as aforesaid, shall be an admissible witness in all 
prosecutions under the Ist section of this act, and may be 
compelled to give testimony therein.’ 

Sec. 4. So much of the 7th section of the act for the admis- 
sion and settlement of inhabitants in towns, ‘ as provides for 
the infliction of corporeal punishment,’ is repealed. 

Ch. 27. Sec. 1.—Notaries Public. Notaries Public are 
authorized to administer oaths and take depositions, in any case 
in which a justice of the peace might administer or take the 
same, and also to take acknowledgements of deeds. 

Sec. 2. * All grants, deeds of bargain and sale and mortga- 
ges of lands, executed by any grantor ’ resident ‘ in any foreign 
state or country, without the limits of the United States,’ and 
acknowledged before any notary public or justice of the peace 
in such foreign state or country, shall be valid, as if acknow- 
ledged before a justice of the peace in this state. 

Ch. 10.—Partnerships. An act was passed in addition to the 
act authorizing limited partnerships, prescribing the mode of 
renewing such partnerships, requiring the terms to be published 
in some newspaper, &c. 

Ch. 22.—Tazes. So much of the 3d section of the ‘ act for 
the assessment of taxes,’ as exempts ‘ ministers of the gospel of 
all denominations, during the time of their ministry, instructers 
of calleges and incorporated academies, from the poll tax’ is 
repealed. 

Ch. 7.—War, expenses of. This act provides, that when the 
money advanced by the state for its defence, during the war 
with Great Britain, shall be received from the government of 
the United States, it shall be the duty of the treasurer of the 
state to apportion it among the several towns in the state; the 
act then prescribes the mode of apportionment, &c. 
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[The following article was intended to have been inserted in the earlier 
part of this number. ] 


SUBJECTING LANDS TO THE DEBTS OF THE DECEASED. 


Injustice of the common law rule allowing heirs and devisees to 
take real estate by descent or devise, without being liable for 
simple contract debts of the ancestor or devisor. 


The observation and experience of every lawyer, who has 
studied his profession with care, must bring him to the conclu- 
sion that many cases now exist in which the rule of law and 
the rule of reason are widely apart. This opinion may be 
entertained without derogating much from the authority of Lord 
Coke. If the common law was adapted to the time in which he 
lived, he might not have done wrong to regard it as the perfec- 
tion of reason. And yet, if we find it in some particulars 
wholly unsuited to the condition of things at the present day, 
we may, without any disrespect to his authority declare that on 
those particulars it is any thing but reason now. 

The lawyer who sees in the system of law, which it is his 
business to practise, rules productive of hardship and injustice, 
will not be apt to desire their continuance. He feels reluctant 
to practise daily that which he thinks is wrong, and is always 
pleased to see the effort made to improve, if that effort be 
judicious and well directed. 

True it may be that those who have attained the highest 
distinction at the bar do not, while actively engaged in profes- 
sional duty, devote much of their time to advance the law as a 
science. And hence the opinion has gained ground that law- 
yers generally are opposed to seeing any great improvement 
take place. But no opinion can be more incorrect. The law- 
yer who is engaged every day in arguing causes, and every 
night in studying them, has as much as he can well do, to get 
through with the calls of business which press incessantly upon 
him. He has no time for any thing else; and to this cause, 
rather than want of inclination, must be ascribed his failure to 
give to the public the benefit of his thoughts upon legal sub- 
jects. Wherever professional duty is not too onerous to admit 
of it, there is constantly manifested a disposition to forward the 
improvement of the law, by all who have a liberal knowledge 
of their profession, and are not mere technical formalists. No 
better evidence of this disposition need be given than that 
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tffordad im ‘ue contributions wnich have been made to this 
varnal by lawyers in every quarter of the Union. 

When the articles thus contributed shall be read and reflected 
upon by the great body of lawyers generally, — when the public 
mind shall be brought to the consideration of such subjects, — 
and when they shall be taken up by legislators possessing 
proper legal knowledge as well as the inclination to be useful, 
then it may reasonably be expected a sensible improvement 
will take place in the law. Then the Jaw will be made to con- 
form more nearly than it now does to sound reason and com- 
mon sense. 

Under a hope of thus operating upon the public, upon law- 
yers, and upon legislators, the subject of legal reform, has 
been often discussed since this journal was commenced. That 
discussion will be continued hereafter; and those portions of 
the law which seem particularly to require amendment will be 
pointed out from time to time. 

The particular subject of the present article will now be 
briefly treated of. 

It is a rule of the common law that if the ancestor, by any 
obligation or other deed bind himself and his heirs, and after- 
wards die, this obligation or deed is binding upon the heir so 
far as he has any real estate by descent from the ancestor. 2 
Bl. Com, 243. But if the heir be not named in the obligation 
or deed, he isnot bound. 2 Tho. Co. Lit. 41 and nofe, C. 1: 
Shep. Touch. 178, 376; Crosseing vy. Honor, 1 Vern. 180 ; 
Barber v. For, 2 Saund. 136. 

Though the ancestor had bound himself and his heirs, yet if 
he made a will devising his real estate, a creditor, even by 
specialty, was without remedy at common law against the 
devisee. This was altered by the statute 3 W. & M. ch. 14, 
which made the devisee liable to a specialty creditor in like 
manner as the heir. 

After the statute of 3 W. & M., it was still the law of Eng- 
land that lands of an intestate descending to the heirs should 
not be liable to simple contract debts of the ancestor; and the 

aw was the same as to lands devised, unless by the will 
they were charged with the payment of debts. What the 
law of England was after the statute of W. & M. is now the 
aw of Virginia, and probably of most of the southern States. 

While the debtor is alive, the creditor has recourse against 
his real as well as personal estate for any debt, no matter how 
due; whether by bond, note, or account, is wholly immaterial. 











a 








1833.] Subjecting Lands to the Debts of the Deceased. 459 


But the death of the debtor, strange to say, at once deprives 
the simple contract creditor of the right to proceed against the 
realty. 

It would be wonderful that the common law rule should have 
continued so long, but for the fact that the equitable principles 
acted on, wherever courts of chancery exist, have, in practical 
operation, greatly diminished the hardship of the rule. Where 
the debtor has left a will, a court of equity will, in every case 
in which it can do so, according to a fair construction of the 
will, create a charge upon the whole estate, real as well as per- 
sonal, for the payment of debts. And where the debtor has 
died intestate, leaving some debts due by specialties, binding 
the heirs, and other debts due by simple contract, if the spe- 
cialties are paid by the administrator out of the personal estate, 
a court of equity, upon the principle of marshalling assets, will 
give to the simple contract creditors (if necessary for their 
satisfaction) as much money from the proceeds of the realty as 
the specialty creditors received out of the personal fund. 

Yet, notwithstanding all that a court of equity can do, cases 
of very great hardship must constantly arise, so long as the 
law itself remains unaltered. A man having a large real estate 
readily obtains credit, without giving any mortgage or other 
incumbrance upon his property. He will be trusted simply 
upon his promissory note. And if he di* ‘ntestate, leaving 
a personal estate inadequate to the paymen of the note, the 
creditor will be without remedy. In such case, the heirs 
take the whole real estate without being under any legal 
obligation to satisfy the debt. Instances of this sort frequent- 
ly happen in the mercantile community. The same instru- 
ment cannot be a specialty binding heirs and be also negotiable. 
A choice must be made between the two; and the latter 
quality is commonly preferred to insure punctuality. A mer- 
chant doing a large business with other merchants may die in- 
debted to them, by a hundred negotiable notes perhaps, with- 
out leaving a single specialty unpaid. His personal estate is 
adequate to pay a very small portion of his debts; and though 
the real estate would be abundantly sufficient, yet the decedent, 
not having made a will subjecting the same, not a particle of it 
can be touched. Just creditors remain unpaid, and in conse- 
quence of the non-payment often become bankrupt, while the 
land which in justice should be sold for their satisfaction, 
is left to be enjoyed by the heirs. Such a result as this cannot 
be sustained upon any correct principles. Sympathy for the 
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wife and children of the decedent might sometimes be urged 
where the payment of debts would take the whole estate. But 
justice should not be denied even for this cause. There is 
great force in the remark made by the master of the rolls in 
Taylor v. Jones, 2 Atk. 603, when he decreed for the creditors. 
He said he had always great compassion for a wife and child- 
ren; but yet it was possible if creditors should not have their 
debts, their wives and children might be reduced to want. 

In many of the United States, the rule of the common law 
under consideration has been radically changed. North of the 
Potomac the principle has been generally adopted that the 
lands of which a debtor died seized shall be liable for his debts 
whether heirs be specially named or not, and whether the 
debts be due by simple contract or by specialty. 4 Kent’s Com. 
420, 421, 422. In England, too, the inclination is the same 
way. Muchas Sir William Blackstone admired that system of 
law which constitutes the subject of his Commentaries, he did 
not hesitate to pronounce it hard that land devised, or descend- 
ing to the heir should not be liable to simple contract debts of 
the ancestor or devisor. 3 Bl. Com. 430. And within a com- 
paratively recent period, a very great change has been made, 
in England so far as merchants are concerned. By the statute 
47 Geo. 3, ch. 74., it is enacted, ‘that when any person, being 
at the time of his death a trader within the bankrupt laws, shall 
die seized of, or entitled to, any real estate which he shall not 
by his last will have charged with the payment of his debts, 
and which would have been assets for the payment of his debts 
due on any specialty, in which the heirs were bound, the same 
shall be assets to be administered in courts of equity for the 
payment of all the just debts of such person, as well debts due 
on simple contract as on specialty: provided, that all creditors 
by specialty, in which the heirs are bound, shall be paid the 
full amount of their debts before any creditors by simple con- 
tract, or by specialty in which the heirs are not bound, shall 
be paid any part of their demands.’ Where the debtor is not a 
trader, and dies intestate, leaving debts due by simple contract, 
it is still matter of complaint in England, that the creditor has 
no remedy against the real estate. See Brougham’s Speech on 
the State of the Law, delivered Feb. 7, 1828, p. 125. 

In Virgima, and in the other States in which the common 
law rule still prevails, the purposes of justice may readily be 
attained by enacting the statute of 47 Geo. 3. above cited, 
omitting the words in italics, and omitting also the proviso. 


c. R. 
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SHORT REVIEWS. 


Benecke and Stevens on Average, with Notes by W. Prhillips. 


The only edition of Mr. Benecke’s very able and useful work 
on average and adjustments and other subjects connected with 
marine insurance published in England was put out in 1824. 
Mr. Stevens’s fourth edition was published in 1822. Since the 
dates of these editions there had accumulated a great number of 
legal decisions both in England and the United States on the 
subject of marine losses, so that the former editions of these works 
no longer answered the purpose of practical manuals for insurers, 
despacheurs, shipowners and merchants, since they could not be 
certain that either work gave the law, or the whole law on any 
particular subject. The number of adjudicated cases on the 
subjects of average and the adjustment of losses has been pro- 
portionally greater recently than formerly. The reason of this is, 
that the subject of contribution in general average and that of the 
adjustment of particular average having been repeatedly investiga- 
ted in treatises, and various questions relating to them having been 
raised and distinctly presented, from time to time, jurisprudence 
has made a great progress in this department of commercial law 
where the rights of parties were formerly left to be regulated, as 
well as they could be, and that was very imperfectly and inade- 
quitely, by obscure and indefinite usages, which were in many 
cases contradictory to each other in the same port, those of dif- 
ferent ports varying still more widely, so that there was not in the 
same place any thing like a system of rules, much less any system 
applying to various ports. This was the case in regard to general 
average, but still more in regard to the adjustment of particular 
average. That these subjects are now of frequent discussion in 
the courts appears from the present edition of these works, as the 
whole number of cases cited in the editions both published 
in 1822 and 1824, relating to general average and adjust- 
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ments, was eighty-seven, whereas in the subsequent period of 
about ten years, the number of cases decided in England and the 
United States, and cited in this edition, in addition to those be- 
fore reported, is seventy-niue ; reference is besides made in the 
notes to numerous Cases in other elementary books of easy access 
where the same subjects are treaied, without specifically stating 
the decisions, so that the decisions actually referred to directly 
and indirectly in this edition, on the subject of average, are at 
least double the number of those cited in the original works. 
And many of these cases involve questions of constant application 
in adjustments. Among the additional subjects on insurance 
cases cited of material bearing, may be mentioned those in New 
York on including the duties as part of the insurable interest in 
goods entitled to drawback, p. 13, n.; on the valuation of profits, 
p. 21, n. 22, n.; on the interest in successive passages where a 
policy is made for such, p. 26, n. ; on valuation of freight, p. 37, n. ; 
on valuation in a policy on goods of which the assured owns only 
a proportional part, p. 39; as to provisions for passengers in 
respect to valuation, p. 44; as to opening the valuation, p. 
53, n.; as to the valuation including the premium or not, p. 
54, n.; as to the duties of the master or transhipper in case 
of the ship being disabled ; p. 70, n.; on voluntary stranding, 
p. 145, n.; on the subject of contribution for wages and 
provisions during detention by embargo, p. 161, n.; on the 
purchase of goods sold by the master, p. 179, n.; as to the 
value on which the ship contributes in general average, p. 
255, n.; as to foreign adjustments, p. 277, n.; on loss by duties 
and expenses on damaged goods, p. 360, n.; and on the deduc- 
tion of the proceeds of the old materials from the expense of re- 
pairs, p. 375. Besides the citation of cases the doctrines of the 
text of each author are commented upon by the editor in many 
of the notes. 

The plan of this edition is to present all that is contained in 
the treatises of Benecke and Stevens on Average, both general 
and particular, including of course the subjects of value and valu- 
ation, a knowledge of which is essential in the adjustment of 
general and particular averages. The speculative chapters of 
Mr. Benecke are omitted, as the editor says, ‘as being adapted 


more for readers who make insurance a scientific study, than for 
such as content themselves with a knowledge of the mere prac- 
tical application of the received doctrines.” The substance of 
these chapters is, however, given in the introduction to this edi- 
tion. Mr. Stevens’s chapter on arbitration and return of pre- 
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mium, and Mr. Benecke’s on total loss, are also omitted, for 
which omissions the reasons are quite obvious, since as to arbi- 
trations there is nothing peculiar to those relating to losses on 
policies, and besides no practical difficulty occurs in regard to the 
forms of proceeding before arbitrators; and as to return of pre- 
mium, it involves the whole doctrine of a commencement of the 
risk, which ought to be treated of in every work in which the 
return of premium is the subject of a chapter ; and as to total 
loss, it is, in the first place, an extensive subject occupying a 
great deal of space, and it is quite unconnected with the main 
subjects of these works ; and it is not a subject on which informa- 
tion in detail for ordinary practice is necessary. Each of the 
authors had given his authority in favor of one or the other of 
these omissions, Mr. Stevens having omitted total loss, and Mr. 
Benecke the subjects of arbitration and return of premium. 

The editor has given a very full table of contents, more full 
and more distinctly arranged than in the original works, so that 
it is very easy to find at once any particular subject of inquiry, 
especially with the help of the full alphabetical index at the end 
of the volume, and this facility of reference to the particular 
point sought for is certainly of no little convenience in a vol- 
ume which is used mostly for reference, and rarely for contin- 
uous perusal. 

The editor has made one addition to this edition which will, 
we think, prove of great practical convenience, namely, the 
index of authors, treatises, codes and sea-laws cited in the 
work and in the notes. Since as one sometimes remembers the 
name of a case containing the point sought for, though he can- 
not readily call to mind the subject of the chapter or section 
where it is cited, and accordingly can by help of the list of 
cases turn directly to the place sought for, so he can sometimes 
be assisted by the recollection of the code or author cited at 
the place which he wishes to find. 


Dution’s Digest. Mr. Dutton’s Digest comprises all the de- 
cisions in Kirby’s Reports, the two volumes of Root’s Reports, 
the five volumes of Day’s Reports, and the first seven volumes of 
the Connecticut Reports, and also some of the analogous decis- 
ions by the courts of the neighboring States and of the United 
States, with critical and explanatory observations on the Digest 
of Judge Swift. 
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Swift’s Digest, in its present enlarged form was published in 
1822 and 1823. ‘ The object of Swift’s work, and the plan,’ says 
its author, ‘ is to select from English authorities the rules in force 
here, and to combine them with our own in a systematic view, so 
as to exhibit one complete code.’ He gives something of the 
history of his work connected with that of the author. ‘So early,’ 
says he, ‘as when I was a student, the difficulty of distinguishing 
what part of the works I read was of binding authority and had 
been adopted by us, suggested to me the idea of such a work, 
when experience should enable me to accomplish it. At an 
early period of my practice I began to prepare materials with a 
view to publication, when I should retire from the bar. But 
having after a few years been elected a member of congress, and 
having determined to relinquish my profession, I was under the 
necessity of publishing what I had written much sooner than I 
had contemplated, or to give up the design. The work, though 
very imperfect, met with so favorable a reception that I ever 
have had a desire to make it more complete. My attention was 
again called to the subject by an appointment to the highest tri- 
bunal of justice, which gave me an opportunity of considering it 
on a more extended scale; and after an annual appointment by 
the legislature for eighteen years, having been placed at leisure 
at an age too far advanced to think of resuming the practice of 
the law, and not so far advanced as to be willing to spend my 
time in idleness, I thought I could not better evince my gratitude 
to my fellow citizens, for the repeated and unsolicited honors they 
had conferred upon me, than by devoting the evening of my life 
to revise and enlarge the work of my early age, with the hope to 
render it more useful by the knowledge acquired by so long ex- 
perience.’ 

The work is not merely a digest of the Connecticut Reports, 
but a compendium of the laws of Connecticut from whatever 
source derived ; and it might be as properly denominated com- 
mentaries as a digest, the subjects being arranged after the man- 
ner of Blackstone’s Commentaries, and the whole being a con- 
tinuous treatise like Blackstone’s or Woodeson’s lectures, and 
not an abstract of cases and minutes of points according to the 
plan of most legal compilations bearing the name of digests. It 
is in short a practical manual for a Connecticut judge or lawyer. 
One half of the second volume, or a quarter of the whole work, 
consists of legal precedents. 

Mr. Dutton’s Digest is upon a very different plan, being 
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only a digest of the Connecticut decisions. But he has con- 
structed his work differently from any other one we recollect to 
have seen of the same kind. He adopts an analytical, instead 
of an alphabetical general arrangement, his part first, being 
‘of rights of persons,’ second, ‘ of things,’ third, ‘ of wrongs 
and their remedies,’ fourth, ‘of chancery,’ and fifth, ‘ of 
crimes,’ the usual plan of such works, as is well known, being 
to arrange the larger divisions alphabetically, the subdivisions 
analytically, though Mr. Church has digested the New York 
cases without any subdivisions of the titles; which is certainly 
a very defective plan. Mr. Dutton does not give the reason 
for departing from the usual model of such digests, and we can- 
not think that his innovation in this respect is an improvement. 
A digest of this sort is intended not to be read in connexion, 
but to be consulted, and least of all, should we look into it 
for formal definitions of implied and express covenants, con- 
tracts, servant, fee simple, &c. unless they occur in some de- 
cided case. But Mr. Dutton gives these definitions and others 
in the beginning of his chapters, not as abstracts of decided 
cases, but by way of introduction to the abstracts of decisions 
that constitute the body of the work. It is in these introduc- 
tory definitions, that we meet with the explanations of, and 
criticisms upon, Swift’s Digest. But the inconveniences of 
the author’s plan are remedied ina great degree by a very 
full alphabetica! index at the end of the volume, by consulting 
which, the case sought for may be readily turned to, which 
trouble would be saved, if the work itself were alphabetically 
arranged. 

As to the abstracts, Mr. Dutton says, the ‘ principal cases 
reported by Mr. Day, have, in most instances, been expressed 
in the language made use of by him. This has been done, 
partly on the ground that he had the best means of knowing 
the wishes of the court, and partly from a conviction that ex- 
cept in a few instances of mistake or inadvertency, the notes of 
the cases by him could not be improved.’ This is, we think, 
a very just remark upon Mr. Day’s abstracts which are skil- 
fully made, and give the points of the cases with great pre- 
cision and clearness. As Mr. Day’s reports constitute the 
great mass of those digested in this volume, there can be no 
doubt that, in the main at least, it gives accurate abstracts of 
the decisions reported in Connecticut. 








466 Short Reviews. [Oct. 


The Law Library, edited by Thomas Sergeant and John C. Lowber, 
Esquires, of the Philadelphia Bar: for July, August, and Sep- 
tember, 1833; published monthly by J. 8. Littell, Philadelphia. 


The plan of this publication appears from the following ad- 
vertisement on the cover of tae numbers : 


‘It is the object of this publication, to furnish gentlemen of 
the bar, with the most important British elementary treatises 
upon Law, in a form which will render them far less expensive 
than works of this description have hitherto been. To gentle- 
men residing at a distance from the principal cities, the ad- 
vantages of this publication wiil be apparent.. The very 
low price at which it will be afforded, and the facility with which 
important works, in the periodical form, can be transmitted by 
mail, are the attractions upon which it will depend for public 
favor. 

‘ The selection of the works to be embraced in this collection, 
is confided to the gentlemen above named, already widely and 
favorably known to the profession. It will be understood that 
it forms no part of the plan to admit original communications, 
or to give the work in any degree the character of a journal. 
Distinct in its design, it cannot interfere with any existing 
periodical, nor is it intended at any time to depart from the 
present plan, which is, to reprint British elementary treatises, 
suited to the business and practice of this country, in a cheaper 
and more convenient form than has ever yet been done. For 
this purpose the proprietor will receive from his agent in Lon- 
don, at the earliest date, every important publication as it issues 
from the press. 

‘The series commenced with Theobald’s ‘‘ Practical Treatise 
on the Law of Principal and Surety, Particularly with relation 
to Mercantile Guaranties, Bills of Exchange, and Bail Bonds,’’ 
1 vol. 8vo. London, 1832. The English cost of this work is 
$3,75. The entire work is included in one number of the 
‘* Library,’’ and to subscribers will be furnished at the very low 
price of eighty-three cents. A title-page will be printed for 
each work upon its completion. 

‘ The second number contains ‘‘ A Treatise onthe Statutes of 
Limitation,” by William Blanshard, Esq. of the Inner Temple, 
complete, and the greater part of Wilkinson’s Treatise on the 
“ Limitation of Actions.’’ The third number, which completes 
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the first volume of the Law Library, contains the remainder of 
Wilkinson, and a Treatise complete, on the Law of Distresses, 
by James Bradby, a new edition with additions, by John Adams. 

‘ The number for October, which will be the first of the second 
volume, will contain part of Shelford’s “ Practical Treatise on 
the Law concerning Lunatics, Idiots, and Persons of unsound 
mind. With an Appendix of the Statutes of England, Ireland, 
and Scotland, relating to such persons; and Precedents and 
Bills of Costs.’ London, 8vo. 1833. This work, together with 
Watson’s ‘‘ Treatise on the Law relating to the Office and Duty 
of a Sheriff: comprising the whole of the Duties, Remu- 
nerations, and Liabilities of Sheriffs,’’ &c. &c. will be completed 
in the early numbers of the Law Library. 

‘The English cost of the works comprised in the first three 
numbers of the Library, was $14,25. They are furnished to 
our subscribers for $2,50. 

‘The ‘‘ Law Library”’ is published in monthly numbers, royal 
octavo, of about 200 pages, at $10 per annum, payable in ad- 
vance, and will be sent by mail to any part of the United States. 
It is unnecessary to enlarge upon the advantages of the plan of 
this publication —they will be apparent to all. For the small 
sum required or it, there will be anually included in its pages, 
works which would cost the purchaser, if procured in the usual 
way, from fifty to sixty dollars. The names of the editors — 
well known to the American bar —are securities for adequate 
editorship. No work will be reprinted that will not be valuable 
to every lawyer, wherever his residence in the United States 
may be, and no expense will be spared on the part of the pro- 
prietor to render his publication in every respect worthy of ex- 
tensive circulation.’ 

In regard to paper, printing and price, there is nothing to 
object to in the Law Library. We doubt, however, the ad- 
vantages to the profession of issuing every month some new 
English Treatise. It strikes us that a publication upon this 
plan must contain a very large proportion of indifferent matter. 
But this is a subject of secondary importance. We have a 
still greater objection to the manner in which the work is 
edited, or rather, not edited. Although the American books of 
reports are teeming with cases upon some of the subjects of the 
treatises republished, the American have not added a single 
word of note or comment. The treatises are bare reprints of 
he E,xzglis editions. A work so edited can be of but little 
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practical utility to the profession. Ifthe present price at which 
the Law Library is now put out, will not supply the means for 
compensating an editor for the labor of really and bona fide 
editing English works instead of merely correcting the proof- 
sheets, it would certainly be much better economy in the pro- 
fession, and not less creditable to American jurisprudence, to 
publish an adequately prepared and practically useful edition 
at twice or thrice the price of this. Messrs. Sergeant and 
Lowber are announced as the editors of the work, ‘the names 
of the editors,’ say the publishers in their prospectus, ‘ are 
securities for adequate editorship.’ This is a misnomer, they 
should, upon the present plan, be called correctors of the press. 
We regret to see a mere reprint of any good English law 
treatise, because by partially supplying the demand, it deters 
lawyers from preparing a better edition, of which the sale must 
necessarily be thereby in some degree diminished. The publica- 
tion has a necessary, and if extensively patronised, a very powerful 
tendency, to check the progress of American jurisprudence. 


Ohio Condensed Reports. Our readers will have remarked 
that the State of Ohio begins to be frequently mentioned in the 
annals of jurisprudence. We noticed Hammond’s Ohio Re- 
ports in a former number [April 1832] and have given digests 
of the cases of general interest or application, in the third and 
fourth volumes of those reports. We are glad to see that the 
increasing demand for those reports is the occasion of the 
publication of this volume. In the advertisement to the volume, 
the publisher says : 

‘ This Publication is intended to meet the increasing demand 
for the first four volumes of Hammond’s Reports. Several of 
the earlier numbers are now entirely out of market; and it is 
with considerable difficulty and no small expense that the work 
can be procured. This volume embraces all the decisions of 
the Supreme Court, reported in the first four volumes of Ham- 
mond. No alteration whatever has been made either in the 
statement of the cases, or in the opinions of the Court. The 
work is simply a republication of the Decisions as reported by 
Mr. Hammond, including all the dissenting opinions. The 
arguments of Counsl only are omitted. This omission, it is 
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believed, will be more than compensated, by the reduction of 
four volumes into one, with a corresponding diminution in 
price; and it will also place this work upon a similar footing 
with the reports hereafter to be published, under the act of 
1831, which prohibits the publication of arguments, unless 
specially directed by the Court. 

The Rules of Court are prefixed, and a new and much more 
copious Index added. 

In our remarks on Mr. Hammond’s Reports, we took occa- 
sion to say, ‘The arguments of counsel, we think, are often 
stated too minutely and in many instances occupy far too much 
space.’ It is, indeed, a point of no little difficulty, to hit the 
true medium as to reporting the arguments of counsel generally. 
Wherever the court, in giving their reasons, veer round the 
points made by counsel, or state them indistinctly, so as to 
weaken the force of the argument, or give a superficial and 
unelaborated opinion upon a really difficult case, or render a 
questionable judgment, the arguments of counsel are very use- 
ful, either in enabling the reader more fully to understand the 
case, or to detect the error of the judgment. But in very 
many cases the positions taken by each party and the au- 
thorities relied upon by each, appear so distinctly in the opinion 
of the court, that there is little occasion to recur to the report 
of the arguments. Ifthe arguments, therefore, were very con- 
siderably abridged, both in number and extent, we cannot but 
think it would be some improvement in reporting; that is, if 
reporters would themselves, originally condense their own re- 
ports, there would be less motive and less apology for following 
directly after them with the condensing process, as Mr. Peters 
has set the example in regard to Wheaton’s Reports, which 
some other condenser is likely soon to follow in respect to his 
own, unless Mr. Peters should anticipate him. 

We see by the advertisement of the publisher of this volume, 
that the Legislature of Ohio has cut the knot, by excluding the 
arguments entirely, from the official reports. This is a very 
great relief to the reporter, but it seems to us that a middle 
course would be better, if reporters would but exercise a rigid 
and sound discretion in introducing the arguments of counsel. 
The entire exclusion of the arguments secures the court from 
responsibility, a privilege of which judges, by the inherent 
indolence of human nature, may be too strongly tempted to 
avail themselves, by throwing difficulties and objections into the 
shade instead of overcoming them, and slurring over argumentg 
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instead of answering them. Another reason for not absolutely 
excluding the arguments is, that the reporting of them has a 
very great effect upon the profession, by stimulating lawyers 
in the investigation of their causes. In regard to a very great 
proportion, at least, of the cases, in the present volume, the 
report without the arguments of counsel, will answer all the 
purposes of consultation and reference quite well, and if the 
question were, whether to publish or omit all the arguments, 
we should be decidedly in favor of omitting them, considering 
the great condensation, and consequent economy of this plan. 
But if, instead of this plan, Mr. Wilcox, the editor, had ex- 
amined every case rigidly, and added something from the 
argument when, in his opinion, it would have thrown any light 
upon the subject, in addition to what might have been gained 
from the reported opinions, we have no doubt, that he would 
have added some value to the volume, without adding much to 
its bulk. But, as the work now is, it puts within reach of the 
profession in a more convenient form and at a much reduced 
expense, the substantially andto most practical purposes, whole 
contents of the four volumes of Hammond’s Reports. 


[Vote. In the last Jurist we intimated that we should give 
abstracts of some of the cases in this volume, but, on examining 
the volume and recurring to our digests, we find that we have 
already given in our former digests of Hammond’s Reports, all 
the cases included in this volume coming within the period since 
the commencement of the publication of digests in the Jurist. | 


The decision of the Supreme Court of Pennsylvania, in the Eject- 
ments brought by the Heirs at Law of the late Stephen Girard, 
against the Mayor, Aldermen, and Citizens of Philadelphia, 
stated and considered. Philadelphia, Sept. 1833. 8vo. pp. 35. 


This little pamphlet as the title shows, contains an account of 
the decision of the Supreme Court of Pennsylvania, with some 
remarks upon the decision, by a writer favorable to the claims of 
the city of Philadelphia. 

This decision was made in amicable actions of ejectment, 
brought by the heirs at law of Stephen Girard against the city of 
Philadelphia, upon cases stated for their opinion by agreement of 
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the parties. The following facts appear from these cases. The 
plaintiffs were heirs at law of Girard. By his will he gave to his heirs 
at law and members of their families real and personal property to a 
considerable amount; and after a bequest to the Commonwealth 
of Pennsylvania, he made the city of Philadelphia residuary 
legatee and devisee, upon certain trusts, in the following words : 
‘ | do give, devise, and bequeath all the residue and remainder of 
my real and personal estate of every sort and kind wherever 
situate, (the real estate in Philadelphia charged as aforesaid) 
unto the Mayor, Aldermen, and Citizens of Philadelphia, their 
successors and assigns, in trust,’ &c. 

This will is dated February 16, 1830. 

By a codicil dated December 25, 1830, the testator, reciting 
that he had purchased certain pieces of real estate and built 
sundry messuages, since the execution of his will, declares, ‘ all 
which, as well as any real estate that I may hereafter purchase, it is my 
wish and intention to pass by the said will,” and republishes his will. 

By a second codicil, dated June 20, 1831, he makes a similar 
recital, and declares ‘ all which, as well as any real estate that 1 
may hereafter purchase, it is my intention to pass by said will.’ 
The testator died December 26, 1831. 

Between the date of the last codicil, and the time of his death, 
he purchased real property to the amount of $66,418,55. 

The executors paid the heirs at law the legacies which were 
given to them. 

The heirs at law afterwards brought amicable actions of 
ejectment against the city of Philadelphia to recover real property 
purchased by the testator, subsequently to the date of the last 
codicil. 

The case stated by the parties concluded as follows : 

‘If the court shall be of opinion that the said real estate, or any 
part thereof, was devised by and passed under the said will and 
codicils to the defendants, then judgment to be entered for the 
defendants, for the whole or such part of the said estate as was 
devised and passed.— If the court shall be of opinion that the 
said real estate, or any part thereof, was not devised by and did 
not pass under the said will and codicils, then judgment to be 
entered for the plaintiffs, for one undivided third part of the real 
estate, inthe agreement mentioned, or for one undivided third 
part of so much thereof as_ was not devised by the said will and 
codicils to the defendants.’ 

The court decided that the after purchased real estate, did not 
pass to the defendants as residuary devisees, and accordingly gave 
judgment for the plaintiffs. 
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In the American Sentinel of July 9, 1833, a writer under the 
signature of K. attacks the decision of the court. He says: 

‘If the heirs claiming this after purchased real estate, took no 
benefits under the will, then the decision of the Supreme Court 
would rule the whole case; but as all the heirs at law of Mr. 
Girard, have legacies given to them by his will, amounting in the 
whole to $90,000, exclusive of a devise of a house and lot of 
ground situate near the city of Bordeaux, in France, to two of 
them, the question naturally arises — can they ‘‘ claim under, and 
in opposition to the same instrument ?” 

‘This involves the doctrine of election, a well known and 
familiar branch of the law. 

* This doctrine is very clearly explained by Lord Chancellor 
Erskine, in his judgment in the case of Thellusson v. Woodford, 
13 Vesey Junior, 220, 231. “The jurisdiction,” says Lord 
Erskine, ‘‘ exercised by this court, compelling election, may be 
thus described; A person shall not claim an interest under an 
instrument, without giving full effect to that instrument, as far as 
he can. If, therefore, a testator, intending to dispose of his pro- 
perty, and making all his arrangements under the impression 
that he has the power to dispose of all that is the subject of his 
will, mixes in his disposition property that belongs to another 
person, or property as to which another person has a right, to 
defeat his disposition, giving to that person an interest by his 
will, that person shall not be permitted to defeat the disposition 
where it is in his power, and yet take under the will.’ The reason 
is the implied condition, that he shall not take both; and the 
consequence follows, that there must be an election ; for though 
the mistake of the testator cannot affect the property of another 
person, yet that person shall not take the testator’s property un- 
less in the manner intended by the testator.” 

‘To illustrate and confirm this position, I would briefly refer 
to this case of Thellusson v. Woodford, and to the very late case 
of Churchman v. Ireland, reported 1 Russell and Mylne, 250, 
and decided by the present distinguished Lord Chancellor of 
England, on the 20th December, 1831. 

‘Peter Thellusson, by his celebrated will, directed that in case 
he should in his lifetime, enter into contracts for the purchase of 
lands, and die before the conveyance, such contracts should be 
carried into execution, and the money paid out of his personal 
estate, and the conveyances to be made to his trustees, their 
heirs, &c., to the uses of his will. 

* The testator, within a month before his death, had contracted 
for the purchase of the real estate of the amount of £30,000. 
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‘ His son and heir at law, to whom certain interests were be- 
queathed by the will, upon bill filed in the court of chancery, 
was called upon to make his election between the real estate, so 
descended to him, and the interests given him by the will. 

* Lord Erskine said, ‘‘ Mr. ‘Thellusson’s heir takes these estates, 
as if his father had not made a will; but my opinion is that he 
cannot also take what is given him by the will. He must therefore 
elect.” 

‘ The case of Churchman v. Ireland, was this: Thomas Ireland, 
by his will, devised and bequeathed ‘all and singular my estate 
and effects whatsoever and wheresoever, and of what nature or 
kind soever, both real and personal, which I shall die possessed 
of, interested in, or entitled unto” — to trustees upon trust amongst 
other things to sell and dispose of the same, and to distribute one 
third part of the moneys arising from such sale, among all the 
children of his son. 

‘ Afier the date of his will, the testator purchased a field, adjoin- 
ing his other estate, and died leaving the eldest son of his said son, 
(who died in the testator’s lifetime) his heir at law. 

* A bill was filed praying that the heir at law, who was one of 
the legatees, might be be put to his election. 

‘ Lord Brougham decided first that the words used by the tes- 
tator included the afier purchased property, and secondly, that 
the will raised ‘ a case of implied condition, and that the heir was 
bound to elect.’’ 

‘ The heirs at law, therefore, of Stephen Girard, were bound to 
elect between the interests given to them by his will, and the 
after acquired real estate, and were never entitled at the same 
time to receive the one, and to hold the other.* 


‘* The whole doctrine of election is thus distinctly stated in the very 
learned treatise of Mr. Chitty, on “The Practice of the Law in all its De 
partments,” lately published in London, volume 1, part 1, page 357: 

* And notwithstanding this rude at law, that after-purchased real property 
will not pass, it will frequently be otherwise in equity, when the testator’s 
intention to the contrary must be collected from the terms of the will, and 
the heir would take advantage of the testator’s neglect to republish his 
will after his purchase, and yet attempt to take any benefit under the terms 
of the will; and therefore a devise and bequest by a testator, of “ all my 
estate and effects, both real and personal, which I shall die possessed of,” 
was held in equity to extend to lands purchased after the date of his will ; 
and it was held that the heir taking benefits under the will, must elect 
either to give up his claim to such lands, or to give up his share of any 
benefit under the will.’ 

In Pennsylvania “ there is no Court of Chancery. The judges here are, 
therefore, to determine causes according to equity as well as the positive 
law; equity being a part of the law.” Pollard v. Shaffer, 1 Dallas, 213.’ 
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‘They have received their legacies, and if they have thus made 
their election to take under the will, and are determined to abide 
by it, this after purchased real estate is a part of the residue of 
the estate of the testator, and passes to “ the Mayor, Aldermen 
and Citizens of Philadelphia,” subject to the trusts declared by 
him. 

‘ Supposing it not too Jate for the heirs to retract the choice 
made by them, and that they should elect to take the land, then 
they must repay their legacies to the executors, who will pay the 
same over to the city as forming a part of the residuary personal 
estate of the testator. 

‘ Every citizen of Philadelphia is interested in this question.’ 

A writer in the same paper of July 22, 1833, under the sig- 
nature of K states as a matter of fact that the question of elec- 
tion, was argued before the court, though not alluded to in the 
opinion. 

The pamphlet contains a subsequent communication from R 
published in the same paper, July 25, in which he says that the 
case made up for the decision of the court did not present the 
question of election. ‘The communication concludes : 

‘ The question is now before the public, and it must be decided 
by our highest judicial tribunal, and the sooner this is done, the 
better it will be for all parties interested in its event.’ 


A Practical Abridgment of American Common Law Cases argued 
and determined in the Courts of the several States, and the 
U. States Courts, from the earliest period to the present time ; 
alphabetically arranged; with Notes and References to the 
Statutes of each State and analogous adjudications. Com- 
prising under the several titles a Practical Treatise on the 
different branches of the Common Law. By J. D. Wuee er, 
Esq. Counsellor at Law. pp. 609. 


The first volume of this work has just appeared. The preface 
says that 

‘ The plan adopted by Petersdorff, has been pursued in this 
abridgment. As that work is well known to the profession at 
large, it will supersede the necessity of any further detail of 
the plan of this, than to observe, that in this abridgment the 
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decision of the court is given in the language of the judge, who 
delivered the opinion, and is not, as in Petersdorff, written out 
in the words of the editor. It was supposed that it would add 
much to the value of the work in point of authority, (and not 
violate the legal, or equitable rights of proprietors of reports, 
or even the etiquette among authors, in the short extracts that 
have been made of the decisions of the court, which in most 
cases do not extend to the length of the syllabus of the case, ) 
to retain the very words of the court in delivering their judg- 
ment;—it was supposed by omitting the words of the court, 
however accurate the transcription of the idea might be, in the 
language of the author, the matter abridged could bear only a 
relative degree of importance to the case, from which it was 
extracted. ‘The statement of the facts of the cases, and the 
remarks upon them, are in the language of the editor. 

The titles in this volume are: ‘ Abandonment, Abate, Abate- 
ment of Suit, Abatement, Pleas in, Absconding Debtors, Ab- 
sent Debtor, Access, Accessaries, Accident, Accomplice, Ac- 
cord and Satisfaction, Account Render Accounts, Action, Ad- 
dition, Administration, Administrators, Admiralty, Admissions, 
Ad Quod Damnum, Adultery, Affidavit, Affirmation, Agent, 
Agreement, Aiders and Abetters, Aldermen, Aiiens, Aliens, 
Contracts by and with, Allegiance, Ambassador, Amendment, 
Appeal, Apprentice, Arbitration, Arrest, Assault and Battery, 
Assumpsit, Attachment.’ 

About fifteen hundred cases are abridged in this volume. 
Abstracts of points are given in the margin. The editor has 
added very copious notes on most of these titles, stating the 
general law on the subject, and referring to the English cases. 
Thus, under the title of Alien, the editor gives a sketch of the 
laws of the several States in relation to the right of aliens to in- 
herent real estate, and of the English decisions as to alien friends 
and alien enemies being parties to suits. These notes, in 
some instances, also refer to American decisions not abridged 
in the text under the same article. The divisions are given at 
the head of each title. The number, arrangement and com- 
pleteness of these divisions are of essential importance in the 
execution of this abridgment. The choice and arrangement of 
them is matter of science and skill, though the number and 
variety, must of course depend on the materials, namely, the 
cases to be abridged. These divisions appear to be generally, 
very well chosen and arranged in this volume. The cases are 
presented in a clear order, and come in under the respective 
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divisions with great appropriateness, thus combining the ad- 
vantages of a connected treatise, with those of reports of par- 
ticular cases. The general title is given at the top of the 
page, and also the particular division, so that one may turn 
instantaneously to the particular subject of inquiry; a circum- 
stance, the importance of which, will be very well understood 
by every one who is accustomed to hunt out questions of law. 
In those cases that we have had time to examine, — for we 
have but just received the volume before putting our present 
number to the press—the facts are succinctly and_ skil- 
fully stated, and the extracts from the opinion of the court 
pertinently made, which is a matter requiring no little skill, 
since most cases involve sundry points, and the analysis and 
selection form the facts and opinions, of what belongs to any 
particular head or title, requires an investigation and scrutiny 
which can be fully appreciated only by those who have made 
the experiment. In a number of cases that we have examined, 
the author appears to have succeeded in this respect, exceed- 
ingly well. 

Besides the circumstances we have mentioned, the value of 
the work will depend partly upon its embracing all the American 
cases, and all the important points of each case; and also upon 
its accuracy. In these respects we have not had opportunity 
for a thorough examination of the volume. The result of what 
examination we have been able to make of this volume, is, as 
will appear from our remarks, very much in its favor, and it is 
evident that a work upon this plan, well executed, must be a 
very useful one to the profession, and, besides, have a very 
favorable influence upon American jurisprudence. 


Hughes on Insurance. The first American edition of this work 
has been published during the present year, in New York and 
Philadelphia. This is an excellent work. The subject is pre- 
sented in a condensed form, but the cases are very faithfully and 
thoroughly condensed. Some American cases are added, but no 
list of them is given, nor does it appear by whom the edition was 
prepared. It seems to be substantially a republication of the 
English edition. 























MISCELLANY AND INTELLIGENCE. 


Biographical Sketch of Lord Tenterden. 


Lord Tenterden, was born at Canterbury on October the 7th, 
1762. His father was a barber, and has been described asa 
tall, erect, primitive-looking man, with a large club pigtail, 
going about with the instruments of his business under one 
arm, attended frequently by his son Charles (Lord T.) a youth 
as decent, grave, and primitive-looking as himself. Lord 
Tenterden received his early education at the free school of 
Canterbury, and is said to have there formed a friendship with 
an illegitimate son of Lord Thurlow, which materially influenced 
his prospects in life; as the son introduced him to the father, 
and the father was the means of his being sent to Oxford. 
Another and more probable account is, that he was indebted 
for this advantage to the clergy of Canterbury, who respected 
his father and were pleased with himself. We believe, how- 
ever, that the free school of Canterbury, like most other en- 
dowed schools of the sort, has funds peculiarly appropriated 
(in the shape of exhibitions or otherwise) for the maintenance, 
or part maintenance, of an occasional scholar at the University ; 
and how Lord Tenterden gained a preference, need scarcely be 
made a subject of speculation. He entered at Corpus Christi 
College, Oxford, some time in 1780 or 1781, and it has been 
remarked as a singular coincidence that both Lord Eldon and 
Lord Stowell were resident members of the University at the 
time. In the course of four years, Lord Tenterden obtained 
two prizes —the first, for a copy of Latin verses on the Balloon, 
and the second, for a Prose Essay on the Use and Abuse of 
Satire— became a fellow of his college, and entered on the 
active (or inactive) duties of a tutorship. In nearly the same 
manner in which an intimacy with one eminent lawyer’s son is 
said to have been the means of sending him to Oxford, an in- 
timacy with another eminent lawyer’s son is said to have been 
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the means of sending him to the bar. One of Judge Buller’s 
sons chancing to become his pupil, this soon led to an intro- 
duction to the judge, and, by the judge’s advice, he gave up 
his college prospects, entered himself of an Inn of Court (the 
Inner Temple,) and began studying the law with all his wonted 
assiduity. On being called to the bar, he joined the Oxford 
circuit, where he eventually obtained the best second business, 
and retained it for many years without apparently even-aspiring 
to the first. In 1802, he published his well known Treatise of 
the Law Relative to Merchant Ships and Seamen; a work which 
has since gone through five editions, and is still considered a 
standard one. Its chief merit consists in that precision of 
arrangement and accuracy of detail, for which almost all he 
did was remarkable. We believe Lord Tenterden to have been 
unequal to original thinking or high-toned reasoning upon any 
subject, and we are certainly unable to discover anything of 
that sort in his book. But it was a book peculiarly fitted to 
increase his practice in times when even bad books were pass- 
ports to emolument, and for many years he enjoyed one of the 
largest incomes that perhaps was ever made by a man of his 
calibre at the bar. He is said to have returned his income 
under the income tax at more than 8000/. a year, and this, too, 
with such men as the late Mr. Justice Dampier, the late Mr. 
Justice Holroyd, and Sir John Richardson, for competitors. 
It must be borne in mind, however, that he acted for a 
length of time as what is called Treasury Devil, i. e. as 
a sort of Attorney General’s sub, and that a large part of 
his income was derived from giving opinions on cases. Of 
these he answered an immense number, so that he was less 
in court than is customary with men of his standing, and it is 
said to have been a maxim both with him and the late Lord 
Ellenborough, that, after attending long enough to become ac- 
quainted with the routine, a barrister who had nothing to do, 
had much better be at home in his chambers than dawdling in 
court. He invariably refused to accept a silk gown, though it 
is understood to have been frequently offered him. He was 
first raised to the Bench in the Common Pleas—in Hilary 
Term, 1816; but a vacancy having occurred in the King’s 
Bench during the following circuit by the death of Mr. Justice 
Le Blanc, Lord Tenterden, at Lord Ellenborough’s suggestion, 
was immediately removed to that court. He sat as a Puisne 
Judge of the King’s Bench, from Easter Term, 1816, to Trinity 
Term, 1818, when, on Lord Ellenborough’s retirement, he was 
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made Chief Justice in his place. The following sketch of Lord 
Tenterden’s judicial character was obligingly given us by a 
friend, who had enjoyed the best possible opportunities of 
studying it. 

The elevation of Lord Tenterden to the highest judicial seat 
in the Common Law Courts of England, and the character 
which he sustained while he filled it, afford a vivid example of 
the truth that men succeed as often by their deficiencies as by 
their endowments. He reached his place and held it to the 
general satisfaction of his countrymen, not only without the aid 
of any great or splendid qualities, but by reason of his entire 
want of all. The sole judicial virtue of his mind, was that of 
impartiality ; — not mere independence of external influences, 
but the general absence of tendency in the mind itself to take a 
part, or receive a bias. How beneficial this peculiarity must 
prove in the judicial investigation of the ordinary differences 
of mankind, is obvious; yet in him it was little else than a 
remarkable absence of imagination, passion, and syinpathy. 
In him, the disposition to single out some one object from others 
for preference ; the power and the love of accumulating 
associations around it, and of taking an abstract interest in its 
progress, were wholly wanting. The spirit of partisanship, 
almost inseparable from human nature itself, unconsciously 
mingling in all our thoughts, and imparting interest to things 
else indifferent, is especially cherished by the habits and 
excitements of an advyocate’s profession, and can therefore, 
seldom be wholly prevented from insinuating itself into the 
feelings of the most upright and honorable judges. But Lord 
Tenterden, although long at the bar, had rarely exercised 
those functions of an advocate which quicken the pulse and 
agitate the feelings; he had been contented with the fame of 
the neatest, the most accurate, and the most logical of pleaders; 
and no more thought of trials in which he was engaged as 
awakening busy hopes and fears, than of the conveyances 
which he set forth in his pleas as suggesting pictures of the 
country to which they related. 

The very exceptions to his general impartiality of mind, 
partook of its passionless and unaspiring character. In political 
questions, although charged with a leaning to the side of power, 
he had no master prejudices; no sense of grandeur, or duration; 
as little true sympathy with a high eppressor, as with his victims. 
On the greater trials of strength between the government and 
the people, he was rarely aroused from his ordinary calmness; 
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and he never, like his predecessor, sought to erect an inde- 
pendent tyranny by which he might trample on freedom of his 
own proper wrong. He was ‘not born so high’ in station or 
in thought, as to become the comrade of haughty corruption. 
If seduced by power, it was in its humbler forms — the immu- 
nities of the unpaid magistracy, and the chartered rights of 
small corporations, which found in him a congenial protector. 
If he had a preferable regard in the world, beyond the circle of 
his own family and friends, it was for these petty aristocracies, 
which did not repel or chill him. If he was overawed by 
rank, he was still more repelled by penury —the idea of which 
made him shiver even amidst the warmth of the Court of King’s 
Bench, in which alone he seemed to live. His moral, like his 
intellectual sphere, was contracted; it did not extend far 
beyond the Decalogue; it did not conclude fo the country, but 
was verified by the record. His knowledge, not indeed of the 
most atrocious, but of the meanest parts of human nature, made 
him credulous of fraud; a suggestion of its existence, always 
impelled his sagacity to search it out; and if conspiracy was 
the charge, and an attorney among the defendants, there were 
small chances of acquittal, at least until repeated convictions 
set aside by the court, had taught him to restrain his virtuous 
indignation within the limits of his ordinary prudence. If a 
solicitor, charged with a fraud, was proved to have directly 
said the thing which was not, though independent of the matter 
charged, he saw at once the iniquity, and believed the worst — 
for he ‘ hated a lie’ in an attorney, as Mrs. Peachum did in Filch! 
On one of these occasions, when two solicitors were accused 
(wrongfully, as was manifested by a second trial) of conspiring 
with a young officer allied to an influential family, to sell a 
legacy which had been satisfied, a little passage strikingly 
contrasted the character of Lord Tenterden’s morality with 
that of his successor. The young man had no counsel; the 
attornies were defended by Mr. Denman, who, adverting to 
the melancholy situation in which the principal defendant was 
left by his friends, deplored that ‘they had not given even a 
single brief to some gentleman at the bar who might see the 
ceremony of conviction decently performed upon him;’ to 
which Lord Tenterden replied with unusual emphasis, ‘ There 
is no proof that he ever applied to them to do so;’ as if ‘a 
special instance and request’ were material to the affecting 
picture of desolation, which the noble-hearted advocate had 
drawn at a masterly stroke. 
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The habits of Lord Tenterden’s mind disciplined him from 
any bold innovation on the constructions of the common law 
adopted before him; but he expounded them with lucid clear- 
ness, and endeavored, wherever he could without violence, to 
make them accord with common sense and justice. The chief 
peculiarity and excellence of his decisions consist in the frequent 
introduction of the word ‘ reasonable’ into their terms. He so 
applied this word as, in many instances, to relax the severity of 
legal rules, to mediate happily between opposing maxims, and 
to give a liberal facility to the application of the law by judges 
and juries to the varying circumstances of cases which before 
had been brought into a single class. If he would not break 
through a rule for the greatest occasion, he was acute in dis- 
covering ways by which the right might be done without seem- 
ing to infringe it; and his efforts to make technical distinctions 
subservient to substantial justice were often ingenious and 
happy. His language, wholly unadorned, was singularly clear 
and concise; and was as perspicuous and correct in extempo- 
raneous judgments as in those which he delivered from paper. 
When Sir James Scarlett, on the trial of Mr. Hunt for the 
publication of ‘The Vision of Judgment,’ had referred to the 
poetry of Lord Byron and Mr. Southey as familiar to the jury, 
Lord Tenterden observed, that for himself ‘ he was bred in too 
severe a school of taste to admire the modern poets;’ and it 
was obvious that his literary associations had never been per- 
mitted to wander beyond the circle of school-boy scholarship. 

At Visi Prius, Lord Tenterden generally presided with 
patience, which gave satisfaction to the suitors; but the occa- 
sional ebullitions of his temper were of a very provoking kind. 
His remarks on witnesses who had obviously no intention to 
prevaricate, but whose answers did not please him, were arro- 
gant and coarse; and his pettish rebukes to counsel had more 
of the style of a village schoolmaster than of a judge. With 
this exception, he was remarkably qualified to preside at the 
trial of ordinary causes; not disgusted with the driest details; 
capable of unravelling a complicated account or tissue of facts 
with equal accuracy; and giving to the jury the benefit of a 
clear summary of the evidence as applicable to the tissues, 
without seeking to invade their province, or unfairly to influ- 
ence their decision. But for those higher occasions in which 
a judge may be called to estimate noble natures in their 
strengths and their weaknesses, to understand the deepest 
passions, and make allowances for generous infirmities, he had 

VOL. X.—NO. XX. 51 








482 Miscellany and Intelligence. [Oct. 


no capacity, no experience, no answering virtue or frailty. 
His classical knowledge alone cast a grace about his legal 
reputation; his only abstraction from facts was in recollecting 
and dwelling upon the study of words; and he left an annual 
prize to be awarded for Latin verse at the grammar school of 
his native city, perhaps in gratitude for the most gentle and 
elevated thoughts which had softened his laborious life. He 
conciliated little personal regard; but he performed the duties 
of his arduous office without ostentation and has left the common 
law of England more clear and better adapted to ordinary uses 
than he found it. London Law Magazine, Jan. 1833. 


Judges, Reports and Revision of the laws in Alabama. [A 
correspondent writes as follows to the editors of the Jurist from 
Alabama. | 

The legislature have organized a separate supreme court, con- 
sisting of three judges, Abner Lipscomb, Chief Justice, and 
Reuben Saffold and John M. Taylor, Associate Justices. Salary 
of each $1750, elected for six years. We have three volumes of 
reports, Ist Alabama and Ist and 2d Stuart’s reports. The latter 
I think quite respectable, not much inferior to those of the old 
States in correctness of decision, and in point of execution highly 
respectable. 

The last legislature gave the reporter a salary of $1000 and 
some other privileges. This well timed liberality will, I have no 
doubt, secure to us Reports which in execution at Jeast will not 
be much inferior to many in the Union. The last legislature 
also completed the revision of the statute laws, which I have no 
doubt you will think a pretty good sample of legislation for the 
Back Woods, as our country is considered by many in the East- 
ern States. Among other novelties you will find what is called 
the ‘ Trial of Right of Property,’ a law extremely useful in prac- 
tice. The object of the law is to enable a person not a party to 
a judgment, to assert his claim to property levied on without losing 
the possession and being driven to an action against the sheriff 
or purchaser. In this form of action we settle almost all ques- 
tions of fraudulent sales, pretended deeds of trust, &c. in a very 
speedy manner, as the cause stands for trial at the return term of 
the execution on an issue made up between the claimant of the 
property and the plaintiff in execution. 
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Maritime Laws of Damme. In the Netherlands, M. Wark- 
énig has recently made a discovery which excites a strong inter- 
est amongst the learned of the continent. A manuscript of the 
fourteenth century was communicated to him from the library 
of Bruges, which was found to contain, upon the three first 
leaves, the ancient maritime law, (so termed) of Damme, the 
acknowledged source of the maritime law of all Holland, the 
north of Germany,.Sweden, Denmark, and the other countries 
of the north; by means of which he is said to have succeeded 
in proving beyond dispute the French origin of these laws, for 
which M. Pardessus had contended in his great work noticed 
in a former number. M. Warkénig will insert a copy in the 
first volume of his forthcoming work on Flanders, London 
Law Magazine, April, 1833. 


Project of a Law Journal at Pisa. A correspondent of the 
London Law Magazine writes that the project of a law journal at 
Pisa in Italy, proposed to have been conducted by Professor 
Bonaini, assisted by Professor Carmignani aud Advocate Meconi, 
has been abandoned. The reason of the proposal to issue such 
a journal at Pisa, a city consisting of only about 20,000 inhabit- 
ants, and not in very active intercourse with the rest of Italy, was 
the assemblage of legal talent in that place, and the existence of 
a law school there, as one branch of the university. The whole 
number of pupils in the university is about 800, of whom 500 
belong to the law classes. Most of the legal practitioners in the 
dominions of the Grand Duke of Tuscany are educated at this 
seminary. The restrictions on the press in Italy are one reason 
for giving up the projected publication; as the governments of the 
Italian States suppress all freedom of speculation bearing upon 
existing institutions, and, accordingly, the range of topics for a law 
journal is so limited and so far removed from present interests, that 
such a work could not be conducted there with much spirit or 
utility, and could only be such an one as would be rather adapted 
to the taste and pursuits of the legal antiquarian, than those of the 
active practitioners or the practical statesmen. 


Law Lectures at King’s College and London University. The 
London Law Magazine says, ‘the Law Lectures at King’s Col- 





484 Miscellany and Intelligence. [Oct. 


lege and the London University are proceeding as usual, and 
the system of lecture-teaching appears to be gaining ground in 
popular estimation; for new lectureships are already announced 
as about to be instituted by the Law Society, and it is rumored 
that something of the sort will be set on foot by the Benchers 
of the Inner Temple before long.’ 


Sir Christopher Robinson, Chief Justice of the English Ad- 
miralty court, died in the early part of the present year. The 
conductors of the London Law Magazine propose to give a 
biographical memoir of him. 


M. Thibaut, one of the most celebrated jurists on the con- 
tinent, is said to be about to quit his professorship at Heidel- 
berg for one in the newly instituted university of Zurich, to 
which other distinguished jurists are also going to resort. 


Cincinnati Law School. The course of instruction in the 
law school at Cincinnati, under the superintendence of Judges J. 
C. Wright, and J. M. Goodnow, and Edward King and Timothy 
Walker, Esqrs., was to have commenced on the first of the 
present October. The lecturers say in their prospectus that 
the course of instruction will embrace lectures upon general 
and local law, practice in moot courts, organized upon the 
model of the sevaral courts in Ohio, and frequent examinations 
upon the books read. Also such new and difficult cases as 
occur on the circuits in the different parts of the State, will be 
submitted to the students for examination. The instructers say, 
that their combined libraries, which will be at the use of the 
pupils, will form as extensive a law library as any in the 
western country, to which they propose additions from time to 
time of the new publications. The students will have an opportu- 
nity for witnessing practice in the offices of two of the lec- 
turers, and in the courts of the city. The terms of tuition, are 
not in the prospectus, but it is said that they will be low. 

This law school, from its local position and facilities, and the 
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reputation of the instructers, promises to be a very important 
and useful institution. 

We are recently informed by a correspondent at Cincinnati, 
that the school was likely to be opened under very encouraging 
circumstances. 


Betterments assignable by parol. The Supreme Court in 
Maine, has decided that betterments are not an interest in land 
within the Statute of Frauds, and that they may pass by a mere 
oral assignment from one occupant to another. Lombard v. 
Ruggles, Sup. Jud, Court, Penobscot Co. June, 1833. 

Trover for a saw-mill. A builds a saw mill on the land of B, 
and with his consent — B sells to C the land by deed of war- 
ranty, who refuses to permit A to occupy the premises. A, 
after demand and refusal brings trover for the saw-mill; held, 
that it will lie. Sup. Jud. Court, Maine, Penobscot County, 


June, 1833. 


French works. Plus d’Echaffands ou de l’abolition immediate 
et absolue de la paine de mort, par J. Cyprien Roumieu. 

M. Foucher, of Paris, proposes, with the aid of others, to 
publish a translation of all the Foreign Codes into French. 
The Austrian and Brazillian codes are said to have already 
been published. 

Another French work of some interest out of France is the 
Chrestomathie ou Cheis de Textes pour un ceurs du droit prive 
des Romains, by M. Blondeau, of the faculty at Paris; the 
third and fourth parts of which have been published. The ob- 
ject of this work is, to facilitate the study of the civil law, tor 
which it is said to be very well calculated. 


Royall Law Professor at Cambridge. Since our last number 
went to press, Simon Greenleaf, Esq. formerly of Portland, 
has been appointed Professor in the Law School of Cambridge 
University on the Royall foundation, to supply the vacancy occa- 
sioned by the death of Mr. Ashmun. Mr. Greenleaf is well 
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known to the public as a learned lawyer, eminent advocate and 
able reporter, and is well qualified for the situation to which he 
has been appointed, by the extent and accuracy of his legal 
learning, his readiness and facility in communicating his know- 
ledge, amenity of disposition, and affable and conciliating man- 
ners. He has commenced the duties of his professorship. The 
following correspondence will show that his separation from his 
professional associates in Maine, was very far from being a mere 
formal ceremony on his part or on theirs: 


Portland, Thursday, July 11, 1833. 

Brethren — Your invitation in behalf of the members of the 
Bar, to a social dinner previous to my departure, was received 
last evening, with lively sensibility to the source whence it pro- 
ceeded. As Ihave but this and one more day to remain here, 
and a professional engagement for to-morrow, I shall of necessity 
be deprived of the pleasure of meeting you together; but at the 
same time shall be spared the pain of saying to all, what I find it 
so difficult to say to one—farewell. The hour of separation 
from the tried and kind and faithful companions of a long foren- 
sic course, with whatever else it may be associated, is a season of 
anguish—lI shall carefully embalm the memory of their friend- 
ship, and of the pleasant scenes that are gone; and shall not 
cease to take a deep interest in whatever of weal or woe, may 
befal them, and to bear strong testimony to their integrity and 
their worth. And with fervent prayers that each may close his 
career, in the comfort of a reasonable, religious, and holy hope, 
I again bid you an affectionate farewell. 

Your friend and brother, Simon GREENLEAF. 

To Stephen Longfellow, C. S. Davies, W. B. Sewall, J. L. 

Megquier, and Thomas Amory Deblois, Esquires. 


Simon Greencesr, Esq. 

Dear Sir—Your brethren of the Cumberland Bar, have receiv- 
ed your reply declining the parting token of good will, in which it 
would have been pleasing to them to participate, with emotions 
of a mingled nature, excited by the occasion, which they will not 
attempt to express. 

If we must forego the satisfaction of a social interview, we feel 
with you also, that we shall be spared the pain of pronouncing the 
word so difficult to utter—and which never fails to speak so much, 
when it comes from, and goes to the heart. 

Years of diligent, devoted labor in the law—in union or in 


opposition, still together as brothers, could not permit it to be 
otherwise. 
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If it can be deferred no longer, and the period has arrived, 
when we must, if we will ever, allow ourselves to pay a parting trib- 
ute, which the delicate prescription of the bar has inclined to 
postpone until the ear of a respected and beloved brother was 
sealed to the witness borne to his worth — though we must restrain 
the sentiments to which we may not give full scope, and repress 
those regrets that cannot be entirely silent we cannot assent 
that you should pass away from among us, into a sphere of varied 
responsibility and more exalted importance, without reciprocating, 
with perfect cordiality and truth, the grateful expressions of kindly 
regard which you have conveyed to us. 

On an occasion so new to us, and so interesting in all our 
relations, we will not linger on the retrospect; nor dwell upon 
our own part in a privation which is shared with sensibility by 
this whole community. 

We may console ourselves with the gratification, that one has 
been taken from our ranks to fill the place vacated by the gifted 
and lamented Asumun, —once adorned by the virtues and learn- 
ing of vur inestimable Parker,—called from the bar of Maine 
to the elevation of a cheered and welcomed fellow laborer with 
the accomplished and admirable Srory. 

We hail, as an honor done to ourselves, the happy and signal 
distinction conferred by the highest learned faculty in this hemi- 
sphere, upon one who has been formed among us, and has 
acquired here a reputation which belongs not to himself alone, 
but is reflected back upon the institutions of the State, and the 
dignity of the learned and respectable tribunal of whose opinions 
he has been the organ ;— while he has also borne so large a part 
in those recorded labors of the forum, that have equally enjoyed 
the privilege of being transmitted through the same luminous 
medium with his own, 

It is not praise from us— it is responded from the remoter 
parts of the Union — the applauding and consenting testimonial, 
which is bestowed upon those conspicuous endowments, that vein 
of native genius, that skiiful and enlivened erudition, that tact, 
precision and condensation in expression, that aptitude and acu- 
men, fertility, felicity and force of talent, which have contributed 
to enrich the legal literature of our country, as they have also 
raised their possessor, by the cheerful concurrence of the com- 
munity, to the summit of professional eminence ;— and we may 
be at liberty to say, have added to a name, in juridical lore, next 
only to Jounson, a fame not inferior to Binney. 

We should be insensible to the spirit and pressure of the times, 
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if we were not prepared to accord to the importance of the claim, 
signified by the recent appointment, and to recognise, in the 
present state of legal science, an occasion adequate to the demand. 
We see it in a period when, beyond all the past, the materials of 
legal learning are at once augmented, and the means of legal 
instruction muitiplied and enlarged, by the rapid and constant 
accumulation of judicial decisions—the various administrations 
of the law among the different independent members of the 
Union —the diversities of principle deduced from the daily de- 
velopements of commerce and society —and the peculiarities 
springing out of our great political system, — under the superior 
operations of the supreme national tribunal and its branches. 
We realize and acknowledge the extent of this exigency, again, 
under the expansion of those vast general divisions of the judicial 
system, ordained in the primeval establishments of the mother 
country, Law and Equity ;—and in the increasing requirement 
for the varieties of all ancient, foreign, and accessory juridical 
information. 

The condition of the existing elements of the legal science in 
this country, it is evident, requires a comprehensive, searching, 
intrepid, sagacious and masterly spirit;— capable of imparting a 
revivifying and invigorating energy of mind to the ever agitated 
and active mass of legal knowledge. How has the title swelled, 
even within twelve years, of cases that may be viewed as changed, 
or questioned, or limited in their application to our uses, taken 
from English and American Reports! 

There has been no time when there was so great a need for 
the specific tasks of instruction in the preparatory stages of the 
profession ; none, when it was more fitting that those set to teach, 
should first be shown to excel; none, we will also say, when a 
more elevated and ardent enthusiasm may be so well imparted — 
such as it has been the preeminent felicity of your illustrious co- 
adjutor to inspire —rousing into activity, kindling with emulation, 
all the potent principles of moral and intellectual excellence in 
the aspiring and expanding minds of those apprenticed to the 
noble study of the law. 

We admire then, and we congratulate the University, and the 
public, and ourselves, upon the fortune that has thus designated you, 
our valued, learned brother, among all the members of the pro- 
fession, to aid, so auspiciously, by your talents, and studies, and 
instructions, in the advancement of a science, which, while it 
tasks the faculties to their utmost power, has ever been found in 
the form, in which it has descended and been delivered to us, 
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eminently friendly to all good learning and constitutional liberty, 
and strongly congenial to the cultivation of a spirit of enlightened, 
conscientious integrity and independence. 

Long may the example we have cherished, be embalmed in 
our minds —long before it be embalmed in memory! Of all your 
important and arduous labors,—especially those to which you 
approach,— may the record be on high;—and following your 
present departure with a sincere and brotherly affection, we offer 
our fervent prayer that the evening of a life, now in its prime, 
well and wisely spent, in the gladsome light of jurisprudence, may 
enjoy the long descending rays of the Sun of Righteousness. 

We remain, on behalf of the bar, your brothers and friends, S. 
Longfellow, C. S. Davies, John Neale. 


TO CORRESPONDENTS. 


We have received articles on the following subjects, viz. Implied War- 
ranty in Sales; Partial Losses under Policies of Insurance; The Law of 
Principal and Surety ; and on New Assignment in Pleading, being remarks 
on the case of Boynton v. Willard, 10 Pickerings Reports. 
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AMERICAN. 


A Digest of the Laws relating to the Military Establishment of the 
United States. By Alfred Mordecain. Washington. Thompson & 
Iiomans. 

Reports of Cases argued and determined in the Supreme Court of 
Judicature in the State of New Hampshire. Vol. 6, part 1. Newport. 
B. B. French. 

Reports of Cases argued and determined in the Supreme Judicial 
Court of Massachusetts, by Octavius Pickering. Vol. XI. Part 1. 
Boston. Hilliard, Gray, & Co. 

Reports of Cases argued and determined in the Supreme Court of 
Judicature of the State of New York. Vol. 9. By J. L. Wendell; 
Attorney. W.& A. Gould, & Co. 

Condensed Reports of Decisions in the Supreme Court of Ohio. 
P. B. Wilcox. Columbus. I. N. Whiting. 

Brief Exposition of Constitution of United States, by James Bayard. 
Philadelphia. Hogan & Thompson. 

Reports of Cases argued and determined in the Supreme Court of 
the United States, January Term, 1833. Richard Peters. Vol. 7. 
Philadelphia. Desilver, Jr. & Thomas. 

A Practical Abridgment of Amercian Common Law Cases, argued 
and determined in the Courts of the several States and the United 
States Courts, from the earliest period to the present time ; alphabeti- 
cally arranged; with notes and references to the statutes of each 
State and analogous adjudications. Comprising under the several 
titles a Practical Treatise on the different branches of the Common 
Law. By J. D. Wheeler. Volume 1. New York. Treadway & 
Atwood. 8vo. 

Treatise on Average, and Adjustment of Losses in Marine Insur- 
ance. By Stevens and Benecke. With Notes by Willard Phillips. 
Boston. Lilly, Wait, Colman, & Holden, 

Remarks and Statements, showing the operation of the Old and 
New Rules in Reference to Deducting the one third for Difference 
between New and Old, in the Adjustment of Marine Losses, before or 
after Dedueting the Proceeds of the Old Materials, By an Insurer. 
Boston. Press of the Boston Daily Atlas. 

Opinion of the Supreme Judicial Court of Massachusetts, in the 
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case of William Eager v. The Atlas Insurance Company, with Re- 
marks thereon, By an Underwriter. Boston. John H. Eastburn. 

The Decision of the Supreme Court of Pennsylvania, in the Eject- 
ments brought by the Heirs at Law of the late Stephen Girard against 
The Mayor, Aldermen, and Citizens of Philadelphia, stated and con- 
sidered. Philadelphia, September, 1833. Philadelphia. Lydia R. 
Bailey. 

Reports of Cases argued in the Court of Appeals of Maryland. By 
Richard W. Gill & John Johnson. Vol. III. F. Lucas. 

Condensed Reports of Cases in the Supreme Court of the United 
States. Edited by Richard Peters. Vol. 4. ° 

Stuart’s Reports of Cases decided in Alabama. V.1and2. [We 
have not seen these reports, and know nothing of them except what 
we learn from our correspondent, from whose letter an extract is given 
under the head of Miscellany and Intelligence. ] 

ENGLISH. 

Alison on the Criminal Law of Scotland, volume second, 8vo. 

Andrews (H. B.) on Criminal Law, 8vo. 

Creswell’s Reports of Cases in the Insolvent Court, royal 8vo. 

An Elementary and Practical Treatise on the Commencement of 
Personal Actions and the proceedings therein to Declaration in the 
Superior Courts at Westminster. 

Chitty’s Practice of Law. 

What are Courts of Equity? A Lecture delivered at King’s Col- 
lege. By J.J. Park, Esq. [‘ This,’ says the London Law Magazine 
for October last, ‘appears to be little more than a paraphrase of 
Blackstone’s Observations on Equity.’ This lecture was noticed in 
the American Jurist for July Jast. The above remark seems to us by 
no means to give a just character of the pamphlet.] 

Paley on the Law of Principal and Agent. Third edition. 

Chitty on Bills of Exchange, &c., with new chapters and an Ap- 
pendix of Precedents. 

What is Special Pleading? A letter to Sir Thomas Denman, C. J. 
of England, in answer to this question, with Proposed Emendations 
in the Forms of Actions. By William Theobald, Esq. 

Reports of Cases in Arches and Prerogative Courts of Canterbury, 
and in the High Court of Delegates, containing judgments of Sir 
George Lee from 1752 to 1758. 2 vols. By Joseph Fillemore. 

The Manner of Proceeding on Bills in the House of Commons. Jn 
4to. pp. 175. 

The Civil Code; book first. Of Persons. 
French. By Theobald Mac Kenna, Esq. 

Criminal Law ; being a Commentary on Bentham on Death Pun- 
ishment. By Henry Bartlett Andrews, 

A General Introduction to Doomsday Book, accompanied by in- 
dexes of the tenants in chief and under tenants at the time of the sur- 
vey, as well as of the holders of lands mentioned in Doomsday ante- 


Translated from the 
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rior to that record, with an abstract of the population of England at 
the close of the reign of William the Conqueror, as far as the same is 
actually entered. By Sir Henry Ellis. 2 vols. 8vo. Price £1 10s. 
in boards. 

IN PRESS. — LONDON. 

Remarks on English Criminal Jurisprudence and the Practice of 
the Penal Courts at the Old Bailey. 

In the Press, a Digested Index of all the Reports and Decisions at 
Common Law, relating to Conveyancing and Bankruptcy, together 
with the Statutes relating to those Branches of the Law, from the 
earliest Period down to the time of Publication. By Edward Chitty, 
Esq., and Adam Bromilow, Esq. 

ENGLISH, REPUBLISHED. 

History of English Law, by George Crabbe, Esq. Burlington. 
C. Goodrich. 

A Practical Treatise on the Law of Principal and Surety. By Wil- 
liam Theobald, Esq. Republished by J. 8, Littell. Philadelphia. 

A Treatise on the Statute of Limitations. By William Blanchard, 
Esq. 

A Treatise on the Law of Distresses. By James Bradley. Second 
edition, with considerable additions. By Jolin Adams. 

A Practical Treatise on the Law concerning Lunatics, Idiots, and 
Persons of Unsound Mind, with an Appendix of the Statutes of Eng- 
land, Ireland, and Scotland, relating to such persons, and Precedents, 
and Bills of Costs. By Leonard Shelford, Esq. 

La\. Library, $10 per year. The above four works comprised in 
the first four numbers of the Law Library. 


NEW LAW BOOK IN PRESS. 

The subscribers will shortly publish a new and valuable Law Book, 
under the following title: —‘'The Practice of the Law in all its De- 
partments ; with a view of Rights, Injuries, and Remedies ; showing 
the best modes of creating, perfecting, securing, and transferring 
Rights, and the best Remedies for every Injury, as well by Acts of the 
Parties themselves, as by Legal proceedings; and either to prevent, 
or remove Injuries; or to enforce Specific Relief, or Performance, or 
Compensation. And showing the Practice in Arbitrations, before 
Justices ; in Courts of Common Law; Equity, Ecclesiastical, and 
Spiritual; Admiralty, and Courts of Appeal; with new practical 
forms ; intended as a Court and Circuit companion. In two volumes. 
By J. Chitty, Esq. of the Middle Temple, Barrister,’ 

This work will be printed under the editorial superintendence of 
John C. Lowber, Esq. of the Philadelphia Bar. It has been submit- 
ted to the inspection of several distinguished legal gentlemen, and 
has received their unqualified approbation. 

‘We intend giving a formal review of this publication in our next 
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number. For the present we shall merely say, that it is a book which 
no legal practitioner should be without” Lon. Law Mig. No. 20. 
P. H. NICKLIN & T. JOHNSON, 
Law Booksellers, No. 175, Chestnut Street. 
Philadelphia, September 9th, 1833. 


PROPOSED. 


The Law of Patents. The proposed work on the Law of Patents, 
mentioned in the Jurist for April, is not yet put to the press. We 
understand that it is preparing with all practicable despatch, 

The Law of Interest. This work, also mentioned in the Jurist for 
April, is intended to be put to press towards the close of the present, 
or early in the next year. 

Collyer on Partnerships. Lilly, Wait, Colman, & Holden, of Bos- 
ton, propose to publish an edition of this recent English work, with 
the omission of some portions and condensation of others, substituting 
for the parts omitted, abstracts of all the American Cases on partner- 
ship. This Treatise is a very full one, in which the subject is scientific- 
ally arranged, the cases very distinctly stated, and obscure points or 
questionable doctrines very judiciously handled ; and if the edition is 
well prepared, omitting the precedents and forms not applicable in 
the United States, and adding the American decisions, thus adapting 
the work to the United States, it will be a very useful publication, 
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Note. The publication of this Index has been delayed in consequence 
of a loss of a part of the first impression by fire. 

A part of the copies of No. 20, of the Jurist, for October, 1833, were also 
destroyed by the same fire ; in consequence of which some subscribers have 
not been supplied with it. As soon as it can be reprinted, the deficient 
copies will be supplied. 
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This Index is intended to accompany the twentieth number, 
being the completion of the tenth volume, of the American 
Jurist and Law Magazine, and it is paged in continuation of 
that number. It is the object of the conductors to make not 
merely a collection of disquisitions, criticisms, and intelligence, 
but a practical work; one that shall be not only convenient to 
every lawyer, judge, and liberal politician, but essential to every 
jurist or statesman who wishes to be informed of recent juris- 
prudence and legislation. These volumes contain digests of 
the cases of general interest and application from the following 
books of American Reports, viz.: Peters’ S. C. R. vols. 1, 2, 3, 
4, 5, 6; Greenleaf, vols. 5, 6,7; New Hampshire, vols. 3, 4; 
Vermont, vols. 1, 2,3; Pickering, vols. 6, 7, 8, 9, 10; Mason, 
vols. 4, 5; Day, vols. 6, 7; Wendell, vols. 1, 2, 3, 4, 5, 7, 8; 
Hall, vol. 1; Paige, vols. 1, 2; Halstead, vol. 6; Rawle, vol. 
3; Pennsylvania, vols. 1,2; Ashmead, vol. 1; Gill & Johnson, 
vols. 1, 2; Harris & Gill, vols. 1, 2; Hammond, vols. 3, 4; 
Minor, vol. 1; Leigh, vols. 1,2; Devereaux, vol. 1; Blackford, 
vol. 1; M’Cord, vol. 4; Breese, vol. 1. 

The points most applicable in the United States have been 
selected, in some instances, from the entire volumes of Eng- 
lish Reports in the following list, in others from some of the 
numbers only; viz.: Barnewall & Cresswell, vol. 10; Barne- 
wall & Adolphus, vols. 1,2; Bingham, vols. 6, 7, 8; Moore & 
Payne, vols. 3, 5; Crompton & Jervis, vols. 1, 2; Tyrwhitt, 
vols. 1, 2, 4; Manning & Ryland, vol. 3; Dowling Pr. R., vol. 
1; Lloyd & Welsby, vol. 1; Ryan & Moody, vol. 1; Carring- 
ton & Payne, vols. 2, 4,5; Dow & Clark, vol. 2; Moody & 
Malkin, vols. 1, 2; Russell & Milne, vol. 1; Simons, vol. 3; 
Younge, vol. 3; Haggard, vol. 3; Bligh, vol. 1. 

It is a part of the plan of the conductors of the Jurist to give 
an epitome of whatever in the juridical administration in Eng- 
land as well as of the United States is of general interest to the 
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profession, or of general application and at the same time of 
sufficient importance to be noticed. In respect to English ad- 
judications, they have left some few chasms, but still it will be 
apparent, that a rigid exactness in this respect is not essential 
to the utility of this part of their journal; and there is, in fact, 
some difficulty in uniting completeness with promptness of pub- 
lication. In regard to the American juridical administration, 
they persuade themselves that such an epitome of it has been 
given as to answer the practical purposes of this part of the 
journal. The points in the American cases have been selected 
pretty faithfully from the above list of reports. To those law- 
yers who have been in the habit of reading the Jurist as the 
numbers appeared, and of consulting it for recent discussions, or 
decisions on questions arising in the ordinary course of prac- 
tice, it will be superfluous to suggest the interest or practical 
importance of the work. It is however apparent from the ar- 
guments in some of the reported cases, that the counsel have 
not in all instances, availed themselves of the assistance that 
the Jurist would have afforded them. 

The general index of the ten volumes of the Jurist will show, 
that besides the great mass of legal disquisitions embraced in 
the work, much of which is from some of the most accomplished 
jurists in the country, these volumes present in a condensed 
form more important adjudicated points upon subjects of pre- 
sent interest to the profession than any other equal number of 
volumes. 

The list of cases will show that these volumes contain reports 
or abstracts of four thousand six hundred cases, few, if any, of 
which are as yet referred to in any other general Index. 

These volumes contain digests of legislation as follows, viz.: 

Maine, January, 1829, 1830, 1831, 1832. Massachusetts, 
January, 1829; June, 1829; January, 1830; June, 1830; Jan- 
uary, 1831, 1832, 1833. New Hampshire, June, 1829, 1830, 
1831, 1832; November, 1832. Vermont, October, 1828, 1830, 
1831, 1832. Rhode Island, January, 1829, 1831, Connecti- 
cut, 1829; May, 1830, 1831, 1833. New York, January, 
1832. New Jersey, October, 1828, 1829, 1830; January, 
1831; October, 1831; March, 1832. Pennsylvania, 1828-9; 
1829-30; 1830-1; 1831-32. Delaware, January, 1829, 1830, 
1831, 1832. Maryland, December, 1828, 1829, 1830, 1831. 
Virginia, December, 1828, 1829, 1830, 1831. North Carolina, 
November, 1828, 1829, 1830, 1831-32, 1832-3. South Caro- 
lina, December, 1829. Georgia, November, 1828, 1829, 1830, 
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1831. Alabama, November, 1828, 1829, 1830, 1831. Mis- 
sissippi, 1829; January, 1830; November, 1830, 1831. Lou- 
isiana, 1828-9; January, 1830, 1831; November, 1831. Jan- 
uary, 1832. Missouri, November, 1828, 1830. Ohio, Feb- 
ruary, 1831; December, 1831; June, 1832. Indiana, De- 
cember, 1828, 1829, 1830, 1832-3. Illinois, December, 1828, 
1830-1. Kentucky, December, 1828, 1830; November, 1831. 
Tennessee, 1829-30; September, 1831, 1832. United States, 
1828-9; 1829-30; 1830-31; 1831-32; 1832-33. Great Britain, 
9 George 4, 1828; 1 and 2 William 4. 

Some of the chasms in the legislation and reports have arisen 
from the difficulty of obtaining books, and some from oversight 
The few omissions that have occurred will be supplied hereafter 
as far as practicable. 
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AMERICAN JURIST AND LAW MAGAZINE, 
VOLS. I. TO X. INCLUSIVE. 





The numbers preceding the Roman numerals denote the abstract in the body of the work 
under the title referred to. In some instances a reference is made to the same abstracts 


under_one tile in this index and under a different title in the body of the work, the latter 
title being iu Italics. 


A. 


Abandonment of ship atsea,the right VI. 455; stat. Massachusetts, VIII. 


of owner is not divested by, VII. 32. 
Abatement. Non joinder of party, 
1. 330; citizenship of plaintiff, 339 ; 
existence of corporation, 33) ; death 
of plaintiff in review, III. 
where a second writ has been sued 
pending the first, VI. 129; VIL. 344; 
X. 195; where plea is not in time,VI. 
129; if in time must be disposed of, 
before judgment can be signed, 120; 
cannot be pleaded after a general 
imparlance, 129; where no sum- 
mons left with defendant, it is good 
cause for abatement, 12); good 
plea, that there are other partners 
not foined,} 2°; action does not abate 
by death of either party, if cause 
survives, 130; judgment on issue 
of fact, VII. 344; plaintiff. teme 
soic, married, 344; judgment on 


o. 
fore 3 


demurrer, 345; pleaded by one of 


several defendants, V IIL. 126; peer- 
age, IX. 89; death of one of the 
plaintiffs, 371; stat. Penn VI. 
204; stat. Ohio, 414 ; stat. N. York, 
VIE. 420; act of New Hampshire, 
X. 176; act of Massachusetts, 1. 374; 
replication to plea, X. 443 ; 
Penn.VI. 397. See Common Car- 
riers, 7, V. 127. 

Abbott, Charles, Lord Tenterden, re- 
view of Story’s edition of his work 
on shipping, I. 321; his life, X. 4. 

Abridgment of American common 
law cases, by Wheeler, notice of, 
X. 474. 

Absconding debtor, deceased, X. 327. 

Absent Defendants, service 
VIL. 203. 

Absent debtors. 
206. 

Academies. Stat. Georgia, V. 380; 


Action. 


stat. of 


upon, 


Stat. Vermont, V. 


195; stat. Kentucky, 200; stat. N. 
Carolina, 197: act of Alabama, 9, 
2U3; act of N. Carolina, X. 160; 
act of Vermont, 172; act of Massa- 
chusetts, 181. 


Accessories, law of England altered 


in respect to, IV. 14; Stat. Mass. 
VI. 430; stat. Maine, 442. 


Accord and satisfuction, what is a 


binding, X. 411; acceptance of note 
of third person, V. 108. See Plead- 
ing, IIL. 138; Evidence, 15, VI. 359. 


Account, signed prima facie evidence 


only, II. 140; account stated X. 


411. See Limitation, VII. 374; 
Pleading, IX. 124. 
Account render. Judgment quod 


computet, IX. 143. 

Where some of the plaintiffs 
are defendants, IL. 367; recovery 
of part in former suit, 367; com- 
mencement of, 149: promise by 
debtor to creditor to pay third per- 
son, Iil. 352: in names of those 
beneficially interested, 352; seve- 
ral, 302; by assignee on new pro- 
mise to him, 122; loess by bad debts, 
IV. 335; executor de son tort, 335 
ground rent sold by sheriff, 335 ; 
on demand arbitrators refuse to con- 
sider, 144; public officer 
for reward offered, V. 108; for ser- 
vices on the separate estate of feme 
covert, 108; promise to take assign- 
ment of a judgment when obtained 
108; for false return, where pro- 
perty of partners levied on, 109; 
parol enlargement of the time 
specified in sealed instrument, 109 ; 
for money in hands of stake holder, 
109; property deposited for benefit 
of feme covert, 109; property sold 


against 
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while under attachment, 299 ; con- 
solidation of actions, 128, 129; does 
not lie to recover back money paid 
on execution, if redress may be had 
by certiorari, VI. 130; nor against 
landlord, where goods levied on, 
are distrained, 130 ; but lies by con- 
stable making levy, against third 
person, 130; does not lie against 
one acting under the authority of 
the legislature, 130; includes pro- 
ceedings on execution, 336; pro- 
mise to pay third party, 336; to in- 
demnify warrantor, 337 ; by agent, 
337 ; by a town for part of a penal- 
ty, 337; joinder of plaintiffs in qui 
tam, 337; by vendor of chattels not 
transferred, 337; money paid by 
debtor to redeem land extended on, 
VII. 203; note given to third party 
to pay debt of defendant, 203 ; slan- 
der atter repeal of act giving the ac- 
tion, 203; splitting of actions, 432; 
on agreement to refund to an ex- 
ecutor, VILL. 126; note in suit as- 
signed pending suit, 126; money 
illegally exacted, 359; debt on pro- 
missory note in Tennessee, 359; 
jurisdiction of the U. 8S. courts, on 
promissory note, 359; against jus- 
tice of peace for official act, 359; 
illegal contract, 360 ; injury involv- 
ing a felony, 360; one of the obli- 
gors is one of the payees, 360 ; the 
payee is a guarantor, 360; for con- 
spiracy, IX. 143; survivor, 143; 
slander, 143 ; joinder, 143 ; splitting 
demand, 371; money paid by com- 
pulsion, 371; surety, 371 ; refusing 
to receive vote, 371; of debt, cove- 
nant and assumpsit, consolidation 
of, 20; against a bank for 
not giving a certificate of stock, 
195 ; actions in different rights, join- 
der of 310; actions by executors and 
administrators, 311; against ex- 
ecutors and administrators, 316 ; 
misjoinder of actions, consequences 
of, X. 323; survivorship of actions, 
362 ; against original lessee after as- 
signment of lease, 327; by assignee 
of fee farm rent, 327 ; price of void 
patent right, 327; extra services of 
an officer, 328; commencement of, 
343 ; joinder of actions in different 
rights, 310; commencement of 
suits, declaration against two and 
service on one, 343; by original 
writ, 343; capias in case where 
arrest not legal, 343; modes of ser- 
vice in N. York, 343; want of ser- 
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vice cured by appearance, 343 ; es- 
cape 356. See Executors,}2,V 1.360; 
Husband and Wife, 4, 5, 6, VIL. 
399; Variance, 5, VIII. 421 ; Land- 
lord and Tenant, VIII. 156 ; Annui- 
ty, 1V. 145; J.andlord and Tenant, 
Lease, V\1. 372 ; Common Carrier, 
8, 9, V. 127; Partnership, II. 381. 
For a malicious 
prosecution,proving malice, I1. 379; 
evidence of probable cause, 379; 
appointment of auditor of accounts 
discretionary, 37!) ; suing debit side 
of an account only, 379; malicious, 
though not groundless, 379 ; arrest 
not essential to constitute, 380; 
want of probable cause, 380; when 
maintainable, for malicious prose- 
cution, 1V. 368 ; entering nol. pros- 
equi in original suit, 368 ; for mali- 
cious prosecution, VII. 203; proba- 
ble cause, VIII. 171; by father for 
seduction of child over 21, IL. 367; 
damages in suit against magistrate 
for false return to a_ certiorari, 
367; for conspiracy, attachment 
of property on fictitious debt, IV. 
144; moral fraud not necessary, 
145; where demand of creditor de- 
frauded is not due, 145; rights of 
subsequent attaching creditors 
does not defeat, 145; seduction 
of child living from home, 145 ; 
neglect of duty in officersgl. 336 ; 
for a nuisance, by whom nfintain- 
ed, V. 111; by landlord for injury 
to inheritance by stranger, 299 ; 
falsehood producing direct injury, 
V. 109; collision of vessels, 109; 
by father for seduction, where 
daughter under 21, and servant of 
another, 109; evidence of seduc- 
tion, 110; for obstructing execution 
of process, 110; against directors of 
corporation, for improperly dispos- 
ing of funds,110 ; when liable joint- 
ly or not, 110; declaration against 
them, 110; set off of damages sus- 
tained by defendant. 111: matter 
not admissible as a set off but pass- 
ed upon by jury, 111; by own- 
er of wharf against a company 
for erecting a pier encompassing 
the wharf, 111; injury by a dog, 
VII. 419; false and fraudulent re- 
commendation, 1, VII. 368; se- 
duction, evidence, 11, p. 369; con- 
spiracy, 13, p. 369; suing out ex- 
ecution on satisfied judgment, 10, 
p. 870 ; representation by officer as 
to goods sold, 18. p. 370; as to 
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lands sold, 19, p. 370; for not de- 
livering goods, IX. 143; neglect, 
143; against a justice of the 
peace for not taking security 
on appeal, 377; for neglect of a 
justice in a ministerial act, 377 ; 
for setting up a judgment as not 
satisfied, 377 ; specific damage need 
not be shown, 377; against justice 
for false return of appeal, X. 340; 
for running down a ship, 412; con- 
sequential damage to house, 412. 

Adams on Ejectment, Tillinghast’s 
edition, notice of, V. 207. 

Administration. Appropriation of 
— IX. 89; presumption of 

eath, 13; widow or next of kin, 

139; revocation, 139; title of ap- 
plicant, 139; widow, 139, priority, 
assets, VI. 338. 

Administration accounts. Re-exam- 
ination of confirmed account, IV. 
336; release to administrator, 336. 

Administration, ancillary. See Ex- 
ecutors, &c. 4, 6, 7, 8, 9, X. 213, 
214, 

Administrator. See Executors, &c. 

Admiralty. Contracts cognizable in, 
II. 140; set offs, 140; wages of 
master, II. 141 ; expenses and costs, 
LV. 336 ; counse] fees, 336; decision, 
appeal pending, 336; sentence of, 
when conclusive, to change proper- 
ey 1{2; in a libelin,for the tortious 

tedlibree of a seaman in a foreign 
port, damages may be claimed and 
recovered tor the detention of the 
seamen’s clothes, VII. 46. See Ju- 
risdiction. 

Admiralty causes. 
462, © 

Adultery. See Husband and Wife, 
2, 8, VII. 399. 

Adverse possession. Extent of pos- 
session, V1. 3338 ; must be exclusive, 
162, 163; under fraudulent title, X. 
329, 342; party must be in posses- 
sion bona fide, 329. See Deed, 15, 
V. 140; Ejectment, 6, X. 143. 

Affidarit to obtain postponement of 
trial is not necessarily to be taken 
as true, VI. 131; of plaintiff that 
papers are in custody of defendant, 
131; of parties, VIII. 31; to hold 
to bail, X. 445. See Practice, 4, 
VIII. 166. 

Agents and Factors. What amounts 
to a ratification, IT. 168 ; deed by an 
agent, 168 ; liability after agent has 
paid over all except for his own 
services, 334; suit for proceeds of 


Stat. U.S. VIII. 
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sale, IV. 180; negligence in ren- 
dering accounts, 150; del credere 
commission, 180; presumption of 
authority, 180; action by agent, 
fraud of special agents, 130; rati- 
fication by principal, 375; extent 
of power, 376; set off in sales by 
agent, 376; death of principal, 376; 
special agency, without authority 
to pledge credit of principal, V. 189; 
forgery of person’s name with his 
knowledge, authority implied, 189; 
adoption of contract, 326; agent 
cannot sue as indorsee, 326; no 
person can sue as indorsee, un- 
less interested, 326; where princi- 
pal can trace his property in the 
hands of agent, 326 ; confessions of 
agent, 313; misleading principal, 
365 ; remuneration where contract 
broken off, 366; Lord Mansfield’s 
decisions respecting them exam- 
ined, VI. 76; carrier sells without 
authority, 377; ageut pays money 
conditionally instead of absolutely, 
377 ; pledge of note belonging to 
principal, VII. 204; sale on credit, 
and purchaser becomes insolvent, 
204; direction to sell, 440; pre- 
tended purchases and sales of stocks 
by agent, 437; of bail to arrest 
principal, 345 ; trustees of a re- 
ligious society , 378 ; agent executes 
in his own name, 378, agent signs 
for principal, 378; may insure, 
VIII. 132 ; commission, 178 ; pay- 
ment to, 178; notice not to pay 
over, 360; note must purport to 
be given by authority, 1, p. 414; 
whether contract personal or as 
agent, 2, p. 415; agent personally 
responsible, 3, p. 415; authority of 
agent to sell lands, 7, p. 415; ad- 
missions of an agent, 8, p.415; au- 
thority of wharfinger to sell, IX. 
102; notice that India warrants be- 
longed to third party, 1X.102; au- 
thority, 144 ; cannot purchase, 144 ; 
agent of agent, 144; construction 
of power of attorney, 430; general 
words in a power are limited by 
the specific object, 430; how far 
acts of a special agent bind his prin- 
cipal, 430; contract under seal by 
agent, not authorized by deed, part- 
ly performed, X. 396; subsequent 
recognition, 396; trover, 450; 


person in embarrassed circumstan- 
ces employing auctioneer to sell, 
446; payment to agent, X. 445; 
lunatic assignee incapable of ap- 
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pointing, X. 446. See Assumpsit, 4, 
IV. 145; Corporations, Incorpora- 
ted companies, VIII. 389; Evidence, 
12, VIII. 385; Insurance, II. 377; 
Interest, VI. 365; Parties, VIII. 
406; Shipping, IV. 154; Bilis of 
Exchange, &c. 20, V. 305. 

Agrarian Laws, what, II. 57, 58. 

Agreement. See Contract. 

Agricultural societies. Stat. Indiana, 
VII. 240; stat. N. York, VIII. 
42; stat Maine, IX. 135; act of 
Ohio, X. 172; in Delaware, II. 
397, 

Alabama, legislation of, III. 399; V. 
390; IX. 203; revision of laws of, 
X. 432. See Replevin, VIII. 417. 

Alderson, appointed judge of the 
King’s Bench, V. 411; sketch of, 
Vil. 254. 

Alexandria 
VIII. 462. 

Alexander. Sir William, resigned of- 
fice of Chief Baron of the Exche- 
quer, V. 44. 

Aliens. Stat. Indiana, VII. 240; 
may hold land, stat. of Ohio, VI. 
520; emigrants, stat. of Mass. 
432; disabilities of, with regard to 
real property, I. 87; in some of 
the States do not exist, 88; disa- 
bilities of, removed in Delaware, II. 
394, feme covert not entitled to 
dower, III. 352; children, 1V_ 337; 
Woman marrying an alien, 337; 
limitation to heirs of alien, 337 ; na- 
tives before Revolution, 356; time 
of ceasing to be Briti-h subjects, 
336 ; stat. N. York, VIII. 42%; de- 
ceased, act of Mass. X. 131 right 
to inherit, VIII. 361 ; jurisdiction, 
X. 374. See Descent, VIII. 377; 
VIII. 141; Patents, 25, VIII. 462. 

Alimony. Stat. Kentucky, VIIL 199. 

Allen, William, his action against the 


Treasurer of Bowdoin College, X. 
273. 


Stat. U. S. 


‘anal Co. 


Ambassador, privilege of his servants, 
X. 412 

Amendment, of sheriff's return, stat. 
Maryland, VI. 200; stat. Ohio, VI. 
Al4: is at discretion of court, I. 
339 ; of record allowed ten years 
after, II]. 122; same cause of ac- 
tion, 1V. i45; striking out one de- 
fendant, 145 ; after reversal of judg- 
ment, 337 ; certiorari, V, 112; can- 
not add words giving a new cause 
of action, 112 ; increasing ed dam- 
num, 112; not granted to enable 


>) 
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party to set up defence of usury, or 
statute of limitations, 112; of ver- 
dict, 299; infancy pleaded in abate- 
ment, 300; seal, VL. 338, 330; plea 
of insolvent discharge, VI. 338; of 
complaint after answer, 339 ; return 
of attachment, 339; trespass for 
treading down grass, VII. 205; offi- 
cer’s return, 265; ad damnum, 205; 
taxation of costs, 205; sheriff's re- 
turn, 345; teste of writ, X. 329; 
VILL. 178; of declaration, 1X. 90; as 
to the averment of new facts in a bill 
in equity, X. 195; after notice of 
trial, 320; after verdict, see Dow- 
er, 3, p. 354; to the law of inherit- 
ance, proposed in the British Par- 
liament, VII. 450. See Right, Writ 
of, Writ of Right, VAIL. 422. 

Amos and Ferard’s Law of Fixtures, 
notice of, LV. 202. 

Animals, prosecution of, I. 223. 
Anatomical subjects, stat. of Mass. 
VI. 430; stat. of Conn. X. 453. 
Angell, Joseph K. review of his Trea- 
tise on Watercourses, Il. 25; on 
Statute of Limitations, review of, V. 
62; and Ames’s Treatise on Corpo- 
rations, reviewed, VIII. 105. 

Annual Conference Society. 
N. York, VIII. 429. 

Annuity, charged upon lands, suit 
against all holding the lands, IV. 
145, 

Ante-nuptial agreement. See Hus- 
band and Wife, II|. 871; Fraudulent 
Conveyance, 569. 

Apothecarics. See Colleges. 

‘lpparel of deceased persons, 
Maryland, VI. 422. 

Appeals, improvement in the sys- 
tem proposed by Brougham, |. 317; 
evils of, in England, 317; in the 
U. States, 317; from interlocutory 
proceeding, will not lie, IIT. 352; 
decree respecting costs and expen- 
ses, 1V. 337; stay of proceedings, 
V. 112; from order of court of 
chancery refusing to open proofs, 
112; or when order appealed from 
affects merits, 113; although order 
made by court of chancery in the 
exercise of Ciscretionary powers, 
113; dismissed where agreed that 
award shall be final, VI. 133; 
where defectively entered or irreg- 
ular, 133; party cannot be de- 


Stat. 


stat. 


prived of by omission of the justice, 
133 ; his remedy in such case, 133 ; 
proceedings in court below, what 
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open to objection, 133; from in- 

are III. 361; no appeel 
ond, 362; from judgments of jus- 
tice, X. 404; amount in dispute, 
330 ; appeal to Supreme Court then 
in session, not allowed by court 
appealed from, 330; only part of 
defendants join in appeal, 330; 
amount in dispute, 331; appeal 
from an order of a mandamus, 331 ; 
false return of, by justice, 340. 

Appeal Bond, misrecital of day of 
rendition of judgment, V. 113. See 
Pleadings, VIII. 164. 

Appearance, what is, by a state, VIII. 
361. 

Appointments of judges, &c. IV. 229; 
424, IX. 239. 


Apportionment. Stat. Kentucky, 
lil. 199. See Mortgage, VII. 
206. 


go by Congress, IV. 

93; by Virginia, 394; stat. Geor- 
gia, VI. 436; VII. 441; stat. Ver- 
mont, VIII. 190; stat. Virginia, 
439; stat. U. S. 462; in Illinois, 
Ill. 145; by Congress in 1832-3, 
X. 148. See Expenditures. 

Appraisement of property taken on 
execution, impolicy of law for this 
purpose, 1. 40. See Execution, III. 
367. 

Apprentice, in Pennsylvania parent 
cannot make his child a servant, 
VI. 133; master may use moderate 
correction, 133; father cannot bind 
his child without his consent, 134; 
mother may bind children of ha- 
bitual drunkard, 134; indenture 
not necessarily invalid, if without 
consent of the father, 134; not ne- 
cessary that nezt friend should be 
appointed by legal authority, 134; 
indenture executed by minor with- 
out the consent of his sister, valid, 
134 ; contract between master and 
apprentice without the assent of 
parent, &c. 134; where apprentice 
bound to partners, his election in 
case of dissolution of partnership, 
134; liability of guardians in ar- 
ticles of apprenticeship, X. ‘195, 
stat. Indiana, VII. 240. 

Arbitration and Award. Submission 
by one partner, I. 339; assignment 
of breach of bond, 339 ; award as to 
part, 340; uncertainty of award, 
340; award under mistake of the 
law, 340; written submission en- 
Jarged by parol, Il. 141; plea no 
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award according to submission, 368; 
objections to award, 368; nil de- 
bet to debt on award, 368 ; award 
good in part, 368; submission of 
settlement of copartnership, 368 ; 
arbitrators delegating their powers, 
I1I. 353; reservation in an award 
of a power over the matter submit- 
ted, 353; award as to part only, 
353 ; power of referees under stat. 
of Maine, IV. 146; previously form- 
ed opinion in arbitrator,146; submis- 
sion of all demands, does not include 
note given same day payable in fu- 
turo, 146; penalty for illegal fees, 
337 ; oath of arbitrators as to mis- 
takes, 337; powers of arbitrators, 
V. 113; submission of cause pend- 
ing, 113; promise to correct mis- 
take, 113; arbitrators resigning be- 
fore award, 113; mistake in award, 
148 ; exemplification of, 148; 
practice, 190 ; specific performance 
of award, 312; where award con- 
clusive, see Appeal, 1, VI. 133; 
when jurisdiction of arbitrators at- 
taches, 134; jurisdiction not di- 
vested by discontinuance on docket, 
134 ; decision of arbitrators in mat- 
ters of law, binding, 135; errone- 
ous judgment of referees not suf- 
ficient to set aside award, 135; 
mistake or error, when good objec- 
tion, 135; presumed that referees 
intend to decide according to law, 
135; when award will not be set 
aside 137; award, 339, 340; sub- 
mission, 3, p. 340; no notice, 4, p. 
340; parol submission, 5, p. 340 ; 
uncertainty, VI. 343; exceptions to 
award, VIi. 205; whole matter not 
decided, 436; exceptions preclud- 
ed by submission, VIII. 129; mis- 
take, 170; account will be refer- 
red, 170 ; uncertainty, 178; when 
an answer to an action, 178; a- 
ward against evidence, 417 ; action 
on, IX. 90; partial, impossible al- 
ternative, 90; awarding that ver- 
dict shall be entered up, 91 ; costs, 
91; within what time, 91 ; interest 
on, 91; charges, 90 ; arbitrament, 
&c. as to part only, 145; plea of no 
award, evidence, 145; award of 
money to defendant, 145; powers of 
arbitrators, 145; sum due de- 
fendant, 145; mistake, &c. 146; 
wrong judgment, 146; remedy 
for mistake, 146; mistake of 
law, 433; 


supplementary report, 
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433; uncertainty in report, 433; 
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cident, 114; replication de injuria, 


not bound to decide according X. 449; stat. of Missouri, VI. 405. 
to strict law, 433; mistake, 434; Assessors of Tares, act of Mass. X. 


interested witness may be ex- 
amined, X. 196; partial 

bitrator, 196; construction of a- 
greement to refer, 196; subject 
of suit assigned, 331 ; auditor and 
referee distinguished, 332; refer- 
ence by consent, of a case not re- 
ferrible under the statute, 398 ; 
choosing umpire by lot, 413; where 
award bad for not being final, 413 ; 
release, 413; sufficiency of adjudi- 
cation, arbitrator’s authority, 413 ; 
where reference went off by the 
fault of the agents of attorney in not 
forwarding order of reference, 414; 
publication of award, what, 414 ; 
award, final, 416; setting aside 
award, 416; award not made in 
time, 416; stat. Indiana, VII. 241. 
See Executor and Administrator, 
Il. 374; Limitations, &c. 10. VIII. 
403; Perjury, IV. 372. 

Army of the U. States. Double ra- 
tions, I. 340; act of Congress in 
1832-3, in relation to, X. 151: stat. 
U.S. VI. 394; VIII. 463. 

Arrest on mesne process where body 
not liable on execution, IV. 146; 
for a debt under five dollars on 
mesne process in Massachusetts and 
Maine, not legal, 139; of a felon, 
V. 114 ; of person by a private in- 
dividual upon suspicion, 114; ofa 
breaker of the peace, 114; of mem- 
ber of legislature, 175; privilege 
from of party attending reference, 
190 ; for costs, VII. 389; of a per- 
son under previous arrest, X. 332; 
by wrong name, 332; party ille- 
gally arrested, 414; on suspicion of 
misdemeanor, 414; second arrest, 
414 ; officer, sheriff, VIII. 418; of 
feme covert, X. 433. 


Arson, stat. of Mass. VI. 430. 


Ashburton, Lord, sketch of his life, 
IX. 448. . 

Ashmead’s Reports, vol I. digest of, 
VI. 129. 

Ashmun, John H. chosen Royall Pro- 
fessor in Harvard University, ITI. 
192; inaugurated, 406; a funeral 
discourse on, by Mr. Justice Story, 
X. 40; sketch of his life, 43; his 
character, 48. 

Assauit and Battery, person attacked 
using unnecessary violence, V. 
114; liability of infant, 114; where 
injury not effect of unavoidable ac- 


181. 


ty of ar- Assignments, for benefit of creditors, 


evils of, I. 45; bankrupt law pre- 
ferable, 46 ; trusteeing assignees,II. 
369; property collected by their 
agent, 369; of goods at sea, 369; 
guarantying demands assigned,369 ; 
to secure future advances, 141 ; 
goods at sea, 141; taking posses- 
sion under, 141; assent of credit- 
ors, 141; assent presumed, 142; 
validity of, 142; stipulation for re- 
lease, 142; confirmation of void 
one, 142; for liabilities, 142; sign- 
ing by one partner for firm, 142; 
fraudulent, assignees holding for 
their own debts, III. 122; by a 
debtor for the benefit of his credit- 
ors, as totime allowed for creditors 
to become parties, IV. 136; fraud- 
ulent, 146; subsequent instrument 
giving priority to U. S. debts, 147, 
release of debtor, 147; property in 
another state, 147 ; length of time 
for creditors to come in, when mark 
of fraud, 147; seventy days on- 
ly, fraudulent, 147; to U. States, 
debt outlawed, 337 ; to U. S., instru- 
ments not negotiable, 337; non 
delivery of property, 338; bills of 
lading not indorsed, 338 ; under for- 
eign bankruptcy law, property here, 
338 ; taking dividend under fraud- 
ulent, 338 ; presumption from lapse 
of time, 333; dividends on notes 
taken up after signing, 338; stop- 
page in transitu, 343; by foreign 
bankrupt act, right of assignee to 
an injunction, V. 114; effect upon 
property here, 114; effect upon 
property at sea, 115; assent of 
bankrupt to, 115; practice, where 
fund, in the hands of insolvent as- 
signee, 337; annexing schedule, 
300 ; attachment of goods assigned, 
300; fraud in obtaining bond by 
obligee, 300; of rent charge, 300; 
transfer of pledged note, 337; judg- 
ment, 337; of adebt due froma 
third person without notice, VI. 
136; assignment of property in 
trust for wife and children, fraud- 
ulent as to creditors, 136; balance 
of funds in hands of assignee after 
paying creditors, 137; assignment 
of note not payable to order, 137; 
common pleas has power to com- 
pel to produce papers, 135; so 
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to compel petitioner to produce pa- 
pers to his assignees, 135; where 
assignment for benefit of creditors, 
right of landlord to distrain goods 
assigned, 135; where goods remain 
on premises of assignor liable for 
rent, 135; but assignees bound to 
pay rent, 136; powers of officers 
of a manufacturing company, 340 ; 
replevin, and property in third 
party, it wil! be held for him, 340 ; 
of mortgage by treasurer of corpo- 
ration, 340; good in respect to a 
part only of assignees, 340; order 
to attorney to pay over proceeds, 
VII. 206 ; of debt and mortgage, 
206 ; by insolvent debtor, 206, 207; 
of note payable in pork, 207; by 
indorsement, 345; schedule to be 
attached, 390 ; assignee in trust be- 
comes insolvent, 390; of an entry 
on land, VIII. 127; order to pay 
proceeds, 127; by an insolvent 
debtor, validity of, 234, 338; of 
the interest on a Scotch herita- 
ble fund, 1X. 120; of salary of as- 
sistant parliamentary counsel, 119; 
of bonds, 144; composition deed 
between debtor and creditors, 94; 
passes incidents, 144; for the bene- 
fit of creditors, 220 ; by an insolvent 
debtor, 372; X. 196, 197; subject 
to liens and pledges, 197 ; assump- 
sit by assignee of a bond, 335; 
for the benefit of creditors, as to 
consulting creditors, 333; of all a 
man’s property not per se, fraudu- 
lent, 333; favor to some creditors, 
333; assent and release by credit- 
ors required, 333; constitution of 
Pennsylvania, 334; set off, 334; 
suit in name of assignor, after, 337 ; 
of choses in action, stat. of Mary- 
land, V1. 200; See Mortgage, 4, 
X. 334; Mortgage of personal prop- 
erty, 3, p. 384; Action, VIII. 126; 
Ift.122; Bankruptcy, IL. 369, 370; 
Covenant, 1X. 94; Consideration, 
VII. 352; Debtor and creditor, V. 
343; Guaranty, VII. 365; In- 
surance, 4ssurance, 1X. 90; Insol- 
vent, 9,10, V. 163; Landlord and 
tenant, 4.V.173; License, VII. 224; 
Pleas and pleadings, 4, VIII. 411; 
Partnership, II. 381; new, see 
Trespass, 4, X. 225; Betterments, 
X. 485. 

Assumpsit. Statement of the whole 
consideration, [1. 143; for use and 
occupation, 143; averment of 
money had and received, money or 
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equivalents must have been fe- 
ceived, 163; sale by agent with- 
out authority, negotiable note, 163; 
construction of special agreement, 
369; for money advanced to par- 
chaser of an estate, who refused to 
convey the estate to the plaintiff, 
who had advanced the money, IV. 
136; note endorsed, consideration 
failing before itis due, 147 ; parol 
agreement to convey on payment, 
148; waiving tort, 148; contract 
by public agent, 148; tenant in 
common against cotenant, 148 ; 
recovery back of money wrongful- 
ly paid, 148; by surety, 148; ori- 
ginal undertaking, 148; consid- 
eration, 148; sale by tenants in 
common, 175; by seamen on fish- 
ing voyage, 175; evidence under 
general issue, IV. 338; contract 
rescit.ded or completely executed, 
V.117; money received in viola- 
tion of statute, 115; use and oe- 
cupation, 115; promise to abide by 
decision, 115; statute of frauds, 
115; construction of agreement, 
115; by indorsee against indorser, 
where money paid by former on 
judgment in favor of holder, 115; 
on promise to refund consideration 
money, 116, 117; against principal 
where agent fixes seal to his name, 
118; by indorser to recover back 
money paid under judgment, 118; 
for tax, 300 ; where several indi- 
viduals subscribe to an object, and 
one refuses to pay, VI. 136, 137; 
amount of bank bills may be recoy- 
ered, without showing special de- 
mand, 158; agreement to pay, if 
and when defendant shall collect 
demands, &c. 5, p. 342; money 
paid on agreement made under a 
mistake of law, 7, 342 ; agreement 
to be jointly interested in a voyage, 
10, p. 342; by assignee against 
consignee, 1, p. 341; for services 
of minor, 2,p. 341; on agreement 
to jointly bear expenses of bail, 3, 
p. 341; by astranger for support 
of a person, whom defendant had 
agreed to support, 341 ; considera- 
tion, Vil. 419; nudum pactum, 
346; damages on money counts, 
346; past consideration ; 346; for 
work and labor, on failure to pay in 
land, 346; for goods sold, 346; for 
money paid on process, 346; on 
special contract, 347; evidence of 
title to thing need not be given in 
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action for price, VIII. 128; check 
not payment, 128; for money de- 
posited on a bet, 128; conditional 
promise, 129; indemnity to con- 
stable, 129; for rent, written agree- 
ment not declared on, 362; aver- 
ring performance, 362; measure of 
damages, 362; quantum meruit, 
special contract, 363; for money 
collected on an irregular execution, 
363; money paid on fraudulent 


contract, 303; money had and re- 


ceived, IX. 372; equivalent to 
money, 421; by disseisee for 
trees felled, X. 197; for in- 


come of widow's thirds, 334; to 
recover back money paid on sub- 


scription to stock, 335; by as- 
signee of a bond, 335; _ stal- 
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performance of his contract may be 
enforced by attachment, V1I.137: in 
what case, court will not so inter- 
fere, 137: agreement by, binds 
his client, 343: scandalous plead- 
ings, VII. 415: printed communi- 
cation, IX. 90: purchase of elient, 
130: action for fees, 145: arrest for 
money collected, X. 335: notice of 
giving up conuct of a cause, 414: 
jien, 415: retainer, 415: confiden- 
tial communication, 415: stat. of 
Mississippi, VI. 400: Missouri, VI. 
405: Maine, V. 204: Maryland, 
IX. 196: county, stat. Mass., VI. 
427: Ohio, X. 170: general, stat. 
of Louisiana, VIII. 453. See Con- 
stitutional Law, VI. 350. 


Auctioneer, deposit, VII. 419. 





lage, 414; goods sold and deliver- dudita querela, writ of error, V. 415: 

ed, when it lies, 431; money _ stat. Illinois, VI. 197. 

paid after writ is sued out, with Juctions, stat. of Ohio, VI. 419: tax, 

knowledge of cause of action, 439; act of Mass. 430: X. Iel. 

fraud by a partner in a banking 4uditors; as to reporting evidence, 

house, 439. IX. 373; evidence of each item, 
Atheist. See Practice, 4, VIII. 166. 373; introduction of witness, 
Athens, maritime foans in, ill. 248. 373: should report grounds of de- 
Attachment, laws, impolicy of, 1.40, cision, 373: their refusal to report 

42; law in Maine, IE]. 391; may grounds, 373. See Arbitration and 

be of bank 123; of reales- Award, 2, X. 332. 

tate, 1V. 149; description in return, Muthors. See Evidence, 3, 4, X. 

149; tenantin common, 149; chat- 352. 

tel mortgaged, 149; property in Average, 

possession of another officer, 149; 4ward. 

before duties paid, 339; certificate 

of public store keeper, 339; lien of B. 

U. States for duties, $39; in Cuba, 

all kinds of property subject to, V. Bacon, his lines on a good judge, I. 

250: must be registered to be valid 126. 

against subsequent purchaser, 244, Baz/, undertaking of, in Kentucky, IT. 


notes, 
or 


General. See Insurance. 
See Arbitration and Award. 


250; exemption from, 301; the 183: in suits against, regularity of 
same property attached by the proceedings against principal can- 


same officer in suits against differ- 
ent defendants, V1. 343; note given 
fur debt after the attachment, 343 ; 
affidavit, VII. 347 ; exemption from 
attachment, printing press and 
types, IX. 405; of share in a crop, 
X. 198; of types, 198; absconding, 
&c. debtors, X. 327; action on 
the case, IV. 145; chattels exempt 
in Maine, V. 205; act of Maine, 
VI. 441; act of Mass. 428: stat. 
Georgia, V. 380. 

Attorney, counsellor, &c. partnership 
of, IV. 339: nature of professional 
reputation, I. 116: privilege from 
arrest, V.118: privilege,evidence, See Agent, VII. 345; Assumpsit, 
150 : not obliged to produce papers, IT. 369; VI. 342. 

199: neglecting to pursue bail, Bail bond, X. 200; plea to debt on, 
301: proper qualifications of, 407: 443. 
VOL. X.—NO. XX. 53 


not be inquired into, 369: ex- 
oneration of, sickness of princi- 
pal, Ill. 123: in IWinois, 149: 
measure of damages, IV. 339: bund, 
declaration upon, 339; where bail 
piece is lost, V. 119; principal con- 
fined in prison in another State, 
119; evidence, 151: new regulation 
as to, in England, 222; may take 
principal in another state, 301 ; stat. 
Alabania, 393; affidavit as to 
sum, VII. 347; fixed, 347; into 
what county the execution against 
the principal should be sent in or- 
der to charge bail, opinion, IX. 66, 
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Bailly, Gaspard, his work on prose- 
cutions against animals, I. 226. 

Bailments, Story’s Commentaries on 
law of, reviewed, VII. 129; re- 
marks on Jones’ work, 137; de- 

osits for special purpose, III. 
361; ordinary care, 1V. 339; newli- 
gence of servants, 339 ; forwarding 
merchants, V. 119; nature and dif- 
ferent species of deposits, VIL. 150 ; 
for pasturage, increase, IX. 146; 
innkeeper, 373 ; trespass by 
bailee, 374; liability of warehouse- 
men, X. 335, 336; common carrier 
liable for baggage, 335; carrier, 
how far liable for money ina trunk, 
336; warehouseman’s lien, 336; 
hirer, thing hired attached in suit 
against owner, 336; such attach- 
ment presumed to be legally made, 
336. 

Baldwin, Briscoe G. his law school, 
VI. 233. 

Banks and banking ; may be compel- 
led to transfer stock. LI. “41; lienon 
stock held in trust, 341; notice te 
the directors is notice to the bank, 
341; law of Massachusetts to regu- 
late them, 369; certificate of de- 
posit of depreciated bills at their 
nominal value, bank liable for the 
amount in silver, IIT. 122; in Peun- 
sylvania, regulated, Il. 144; in In- 
diana, IV. 399; history of. in Mas- 
sachusetts, V. 74; how they ought 
to be taxed, 88; remarks upon the 
law of New York, taxing them to 
raise a fund to pay debts of insol- 
vent banks, 85: prohibition against 
their issuing notes on interest, &c. 
policy of, 97 ; inconvenience of the 
names imposed upon them by the 


legislature, 91: set-off of notes of 


bank after its insclvency, 199: 


re- 


ceivers are trustees of creditors of 


the bank, 119: assignment of pro- 
perty by bank, 119; action by re- 
ceivers, 119 : evidence of insolven- 
cy, 119; discounting by individu- 
als or corporations, 120 ; depositors 
in, not entitled to any priority, 344 : 
cashier has no lien, 344 stat. 
Rhode Island, 377; act of Maine, 
VI. 442: act of Georgia, 436 stat. 
Louisiana, 89: stat. of Penn. 308: 
stat. of Ohio, 419 : stat of N. Car. 
901: stat. of Miss. 401: of Vin- 
cennes, dissolution, VIT. 34% ; stat. 
Vermont, VIII. 188, 191: stat. 
Mass. 194: stat. New York, 430; 
stat. N. Jersey, 434: stat. Tenn. 
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443; stat. Louisiana, 453, 457: 
bonds of cashier, IX. 146: cashier 
agent of the bank, 147: error of 
cashier, 147; effect of dissolution, 
147; stat. Delaware, 187; act of 
Maryland, 197; stat Penn. 192; 
act of Alabama, 203; act of Ten- 
nessee, 345; act of Vermont, X. 
173; act of N. Hampshire, 176; 
act of Mass. 182; stat. of Conn. 453. 

Bank of U. States. Stat. Delaware, 
IX. 191; resolution of Tennessee, 
447. See Contract, Agreement, 
VIIL. 360. 

Bank notes, under &5, N. Jersey, V. 
379; stat. Alabama, 393; stat. of 
Ohio, VI. 419; stat. of N. Carolina, 
410; stat. Penn. 204. 

Bank shares. Stat. New Hampshire, 
VIII. 427. 

Bankrupt and Bankruptcy. National 
bankrupt law remarks in favor of, 
I. 35; frequently proposed in Con- 
gress, 35; propriety of discussing, 
35; rendered necessary by variety 
of laws as to debtor and creditor in 
different states, 36; by relief laws, 
37 ; by laws for appraising property, 
10; by attachment laws, 40; by 
other defects in law ot debtor and 
creditor, 41; by unconstitutionality 
of insolvent laws, 43; necessity of 
discharging honest debtors,44; evils 
of assignments, 45; bankrupt law 
proper in justice to foreign nations, 
47 ; objections to, 48 ; expenses, 48; 
answered, 49; jealousy of general 
government, 49; not sufficiently 
extended,50; classes who ought to 
be liable to, 51 ; improvements in 
English bankrupt system, 52; re- 
commended for this country, 52; act 
of bankruptcy,52; assignment when 
an act of bankruptey, 53; relation 
to act of bankruptcy, 54; composi- 
tion contract recommended, 55; set 
off, 56 ; notice of act of bankrupt- 
cy, 57 ; assignees under the bank- 
ruptey act of 1800, 341; assignment 
of commissioners in foreign country, 
of property here, IL. 369; assign- 
ment by bankrupt of property 
here, 369, 370; insolvent laws, re- 
marks upon, IIIT. 201; of France, 
219; of England, 222; bankrupt 
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and insolvent laws, [V. 98; trans- 
fer, 340; rights ot assignees under, 
340; assignment by a foreign bank- 
rupt act, V.114; declared so, while 
on a voyage, 338 ; discharge under 
a foreign bankrupt law, VII. 207; 
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court of bankruptcy in England, 
judges and commissioners of, and 
remarks upon, VIII. 229; set-off, 
IX. 91. 

Barbour, P. P. his valedictory ad- 
dress to his constituents, V. 223. 
Baron and Feme. See Husband and 

Wife. 

Bastard, who entitled to custody, VI. 
143; legitimation of, in North Car- 
olina, 1V. 397; stat. New York, 
VIII. 429; bastardy act, admission 
of testimony under, 39. 

Bayley, Sir John, removed from the 
King's Bench to Exchequer, V. 
410; his address, (note) 411 ; sketch 
of, VIL. 255. 

Bears, stat. Maine, IX. 185; stat. N. 
Hampshire, VIII. 427; stat. Ver- 
mont, 190; bear-baiting, stat. Ohio, 
VI. 416. 

Beawes, lex Mercatoria, I. 322. 

Becket’s case misunderstood by Sug- 
den, [V. 91. 

Beef, weighing, act of Mass. X. 193. 

Bellingham, Governor, his will, Ul. 
243, n. 

Benecke and Sterens,on average, with 
notes by W. Phillips, notice of, X. 
461 

Beneficial Societies, act of Penn. IX. 
192 

Benefit of Clergy abolished in Eng- 
land, 1V. 10. 

Bentham, Jeremy, notice of, IIT. 97, 
19%; Principles of Legislation, 
translated by Neal, notice of, IV. 
402; character of, by Eunomus, 
V. 211; by Cullen, 215. 

Berriat-Saint-Priz, on the prosecu- 
tion of animals, I. 223; note on the 
same subject, 236. 

Bet. See Wager. 

Betterments, VIL. 375; stat. of Ohio, 
VI. 418; assignable by parol, X. 
485. 

Beyond Seas, meaning of, stat. Rhode 
Island, V. 378. 

Bigamy, see Husband and Wife, LV. 
15. 

Bigelow’s Digest of Massachusetts 
Reports, addition to, IT. 199. 

Bill of Exceptions, see Exceptions, 
&e. 

Bills of Exchange, and promissory 
notes: presentment when unne- 
cessary, [. 341; dishonor of, 341; 
what amounts to a refusal to ac- 
cept, 341; acceptance for honor of 
endorser, 341 ; acceptance by third 
person for honor, at drawee’s re- 
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quest, 341; usage of banks, 
342; presentment when seasona- 
ble, 342; excuse for non-present- 
ment, 342; waiver of demand on 
maker, 342; demand where partic- 
ular place of payment is agreed 
upon, 342; declaration in such 
case, 342; note payable at a bank, 
342; burden of proof, 342; 
due diligence, when a question 
of law, 342; notice of dishonor, 
242; evidence of presentment, 
&c. how preserved in New Jersey, 
I]. 391; liabilities of parties in 
England and France, 80; damages 
in different States, 81, 83; evils of 
want of uniformity, 84, 85; expe- 
diency of abolishing damages, 86, 
92; effect of acceptance without 
date, 193; damages in N. Carolina, 
392 ; foreign, parties in different 
States, III. 123; presentment for 
acceptance, 123; damage for breach 
of promise to accept, 123; present- 
ment, note payable at a bank, 124; 
that there were funds at the bank, 
matter of defence, 124: notice to 
indorser, When sufficient, 124; due 
diligence to charge indorser, 125; 
notice to indorser when sufficient, 
125; improper notice actually re- 
ceived, 125; protest where Dill is 
drawn and payable in different 
States, 125; usage as to demand, 
353; usage of the place of payment 
is binding, 354; blank indorsement 
by one not payee, effect of, 354; 
damages on,in Virginia, 398 ; dam- 
ages, 1V. 134; consideration of note, 
its illegality not to be proved by 
party to it, 140; bank liable as 
agent to collect, 1. 343; authority 
to draw, 343; note on demand when 
overdue, II. 143, 370; note by firm 
to one partner, 143; consideration 
for guaranty, 143; construction of 
guaranty, 143; declaration upon, 
143; construction of guaranty, [44; 
by agent in his own name for prin- 
cipal, 144; payee, 144; laches in 
remitting bill, 144; of non 


pay- 
ment, where there are aver- 
ments of non-acceptance, pro- 


test and notice, 144 ; prima facie ex- 
tincuishment, 144; notice of dis- 
honor, 144; excuse for want of, 
144; discharge of indorser, 145; 
note paid to holder by payee, 145; 
action against bank for money col- 
lected by bank, 145; parol evidence 
of the purpose of an indorsement, 
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145: case of imperfect filling up of 
check, 189; set-off where note in- 
dorsed when overdue, 370; request 
on note to pay it, 370; indorse- 
ment by one partner in fraud 
of copartnership, 370; laches in 
banker to give notice, 370; agree- 
ment to take part of money due and 
balance in notes, not binding, 371 ; 
note discounted by company not 
authorized, 371; notes deliverable 
on condition, 371; negotiable note 
when payment, 371; liability of 
guarantor of note, 371; note by one 
partner in name of both, relative to 
joint concern, 371; acceptance of, 


149; funds in hands of drawee, 
149; suit against sureties, 149; 


payment by third person, 149; con- 
sideration for indorsement, 149 ; 
note indorsed by agent after death 
of principal, 150; assignment by 
delivery, note payable to order, LV. 
150; assignment by joint assignee, 
150; damages on protested bills, 
150; indorser not liable for costs 


of suit against acceptor, 151; 
party to prove note usurious, 


151; authority to draw, 340; right 
to protest, 340; authority to make 
renewals, 341; authority to draw 
at sixty or ninety days, drawing at 
eighty-eight days, 341; promise to 
accept, 341 ; acceptance, 341; writ- 
ten demand by mail on maker, 341 ; 
impracticability of making demand, 
341; excuse for no demand, 342; 
absence of maker in another State, 
342; foreign bills, 342; authori- 
ty to renew, 342; demand, where 
indorser administrator to maker, 
342; note for bills of credit, 342; 
successive indorsers, 342; note un- 
der seal, not negotiable, 342; pro- 
test of deceased notary in South 
Carolina, 342; not payable at a 
bank, 344; verbal notice, 343; 
sureties, V. 116; discharge of in- 
dorser, 118; acceptance beforehand, 
120; demand and notice, when note 
over due, 120; sufficiency of no- 
tice, 121 ; action against maker on 
third day of grace, 121; evidence 
of being duly protested, 121 ; code 
of France, how proved, 121; pro- 
test by officer unknown to the law 
merchant, 121 ; notice of non-ac- 
ceptance, 121; notice by agent, 
121; lost notes, 121; notice of non- 
payment, 121; note of firm given 
for individual debt, 122; maker, a 
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witness, 122; where negotiated 
contrary to its terms, 120; error in 
notice, 122; falling due on Sunday, 
122; acceptance, supra protest, 
122; presentment, 122; excuse for 
non-presentinent on day when due, 
123; notice, 122; partnership 
note, when no averment of part- 
nership, 123; notice on the 4th 
of July, 123; verbal notice, 123 ; 


note payable to A or B, 124; 
void, when competent evidence, 
153; taken for rent, 174; in- 


dorsee of void note, 301; indor- 
see suing in name of payee, 301; 
by whom suit must be brought, 301; 
consideration of guaranty, 302; 
where indorser of a protested bill 
promises to pay, 302; holydays, 
302; commitment of maker, 302; 
accommodation note, dis- 
charge of indorsers, 302; notice, 
302; indorser a witness, 303; no- 
tice, 303, 304, 305; former judg- 
ment not a bar, 303; indorsed by 
person not payee, 304; maker, a 
witness, 304; exoneration of ac- 
ceptor, 304; covenant not to sue, 
304; time of presentment, 305 ; 
drawer and agent, a witness, 305; 
guaranty, 317; pledge of, 337; no- 
tice, 35%; bill dated Sunday, 358 ; 
authority to indorse, 355 ; failure of 
consideration, 358; paper of note, 
358; consideration, contin- 
gency, 365; stat. Tennessee, 384; 
stat. Alabama, 392, Lord Mans- 
field’s decisions respecting, VI. 78 ; 
evidence of an agreement to for: 
bea: suit on, 138; if indorser pro- 
mise to pay, it is evidence of de- 
mand and notice, 138; so as to 
guarantor, 138; where demand and 
notice to guarantor not necessary, 
138; it may be shown by parol evi- 
dence that defendant is only a sure- 
ty and discharged, 163; person 
signing another’s name without au- 
thority, is liable himse If, 163 . 
where consideration fails, 163; 
where one maker alters note, 163 ; 
contributions among sureties, 164; 
where note is forged, 164; assign- 
ment of note not payable to order, 
164; where fraudulent defeasance 
of, is given, 164; promise by in- 


302 ; 


BOD; 


dorser to pay after maturity of note 
is presumptive evidence of notice, 
165; negotiable after six years and 
new promise, 1, p. 343; holder may 
sue without proving title, 2, p. 344; 











Index. 


payable in whiskey, not negotiable, 
3, p. 344; demand, 4, p. 344, 15, 
p- 346; notice to indorser, 5, p. 344; 
declaration, 6, p. 344; guaranty not 
negotiable,7, p. 344; agreemeut to 
accept, &, p. 344; indorser not li- 
able, {, p. 345; notice to indorser, 
10, p. 345; notice not to pay to 
holder, 11, p. 345; consideration, 
12, p. 345; 14, p. 346; 16, p. 346; 
negotiated with notice of set-off, 13, 
p- 345; notice, 18, p. 347; not pay- 
able to order, assigninent of, 136; 
act of Georgia, 436; stat. of Ohio, 
416, 419; declaring by payee or as- 
signee, VII. 203; suit against one 
joint and several promisor, 230 ; 
demand and notice, 230; note must 
show to whom payable, 230; as to 
its being payment, see Shipping, 
232; liability of indorser, 348, 349; 
notice to indorser, 348 ; assignment 
of judgment to indorser, 349; de- 
mand, 349: declaration, 349; alle- 
gation of presentment of check, 
352; assionment of, in Indiana, 1, 
p. 379; laches of holder, 2, p. 379; 
liability of remote assignor in In- 
diana, 3, p. 37!); plea, 379; consid- 
eration for assignment, implied, 5, 
p- 37.}; averring consideration, 6, 
p. 371); conditional delivery, 7, p. 
379; demand, &, p. 379, 
dation 
money 
420); 


partners 


accomimo- 
indorser, 390; 
into court, 420; 


421); notice, 420; 


damages, 


> 


averment of notice, 420; stat. 
of Georgia, 422; notice of non-ac- 
ceptance, VIIL. 130; check not 
payment, 131; as to presenting, 
132; consideration, 166; giving 
credit, 166, 167; proof of execu- 
tion, 167; transfer after suit, 167; 
does not ext neuish debt, 167 ; note 
of third party not payment, 168 ; 


illegality, 16%: possession, evidence 
of transfer, 168; indorsement by 
agent, 168, 109; stolen note, hold- 
er must prove that it came to his 
hands bona fide, 169; partners, 172 ; 
interest, 186; party cannot invali- 
date, 53: giving credit to maker, 
363; not to indorser, 363, 
note presumed to be 

367; re 

364, 365 

firm, 34, 366; demand, 964, 367; 
notice by mail, 364; notice, indor- 
ser has indemnity, 364; averment, 
365; money counts, 365, 366; note 
left in maker's hands, 365; deliver- 

53* 


367 5 
not under seal, 
eiving collateral security, 
6 by partner in name of 


payment of 
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ed to maker on his transferring pro- 
perty, 365; proof of usury, 365 ; 
payment, damages, 366; usury in 
transfer, 366; liability of indorser 
for less than nominal amount, 366; 
conditional acceptance, 367 ; grace, 
367; stat. of New York, 430; 
form of acceptance, IX. 92; pre- 
sentment, notice, $25; inland, 92; 
censideration, 92, 112, 113; form, 
112; transferable abroad, 112; what 
is, 113; alteration, 147; witnesses- 
148; of partners, 148; without de, 
faleation, 148; rights of assignee; 
145; variance, 148; alternative, 148; 
consideration, surety, 374, 
demand and notice, 374; neglect 
of holder, 274; by partner after dis- 
solution, 375; accommodation note, 
9; post-dated, 3753; by agent, 
375; indorsement presumed to be 
at time of aking, 376; a pledged 
note negotiated, 376; notice, 376; 
conditional acceptance, 376; de- 
mand and notice, 431; diligence by 
indorsee, 43 indorsee need not 
attach real estate, 431; considera- 
tion, 431; suitin agent's name, 431; 
set-off against indorsee, of notes 
bought up against payee, 432 ; set-off 
against indorsee, 432 ; set-off against 
bearer, 432; suit by surety against 
principal, X. 198; liability of guar- 
antor, 3. p. 19%; declaration on, 4 
Dp. 3983 1 


vidual de 


jim - 
B40 5 








? 
xy a partner for his indi- 
ebt, 5, p. 198; note taken 
up and then negotiated, 6, p. 199; 


proof as to the time of making a 
inemorandum, 7, p. 199; memoran- 
dum not to be controlled by parol 
evidence, 8, p. 199; construction of, 
9, p. 199; release, 10, p. 199; bank 
liable as agent to collect, 337; lia- 


ble to actual owner, 337; suit in 
name of assignor, after assignment, 
3373; satisfaction by note of third 
person, 337; liability of indorser of 
‘ommodation note, 337; ac- 
commodation indorser, how liable, 
337; transfer in the ordinary course 
of business, 338; notice of protest, 
3385 payment of orders for money 
is ground of presumption of funds, 
338; notice, 307; suit by surviving 
partner, 397; authority to indorse, 
415; effect of receipt indorsed on, 
4106; alteration of, 417; negotiation 
of foreign bill, 417; effect of re- 
newal,expenses of noting and post- 
age, 417; accommodation bill, and 
release of assignees of drawer by 


an ac 
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indorsee, 417; accepted for drawee 
by person not authorized, 422 ; 
pleading, 422; discharge of maker 
of accommodation notes, 446. See 
Action, VIII. 359; Avent, &c. 
Principal and Agent, 414; \ssump- 
sit, 128; V. 118; Consideration, VI. 
350; Contract, dgreement, 1X 89; 
Demand, V. 140; Evidence, VII. 
216; Husband and Wife, Feme Cov- 
ert, 424; Interest, 368; Law, 371; 


Limitations, 8, 10, VI. 371; Part- 
nership, VII. 429; Payment, VI. 
375; Pleading, VII. 225; Sale, 


Vendor and Purchaser, 5, p. 376; 
Variance, 1, 2, p. 385; VIII. 421. 
Bill of Lading, assignment by owner 
of goods shipped, I. 3 assign- 
ments of goods at sea, Il. 145; 
Janding on wharf, a delivery, IV. 

343; not assignable in terms, V. 
359; parol evidence, VI. 347; lia- 
ble to be opened, IX. $2; where 
consignee liable for general average, 
X. 417. 

Bills of Parcels. 
383 


« © 
os 


See Warranty, III. 

Bill of Particulars. Debt paid by 
conveyance of land, V. 124; time 
immaterial, 124; where no charge 
of money is contained in bill, 124; 
variance, 124. 

Bill of Rights, Virginia, VI. 174. 

Billiord Tables, stat. Kentucky, VI. 
125. . 

Birds, 
454. 

Blackford’s Reports, commented on, 
VII. 327. 

Blackstone, his canons of descent, I. 
79; account of his life and writings, 
116; birth, 117; enters commoner 
at Oxford, 118; enters into the 
Middle Temple, 121; is called to 
the bar, 122; publishes Essay on 
Collateral Consanguinity, 122 
reads lectures at Oxford, 122 
chosen first Vinerian professor, 
123; elected member of parliament, 
123; publishes his Law Tracts, 124; 
publishes his Commentaries, 124 ; 
appointed judge of King’s Bench, 
124; of Common Pleas, 124; his 
act to provide penitentiaries, 125; 
his observations in favor of them, 
125; death, 126; critical remarks 
on his Commentaries, 127; effect 
of, on legal education, 128 ; objec- 
tion that they tend to make law- 
yers superficial, answered, 129 ; 
their faults, 130; plan defective, 


stat. of Connecticut, X. 


; 
’ 


» 
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131; undue praise of English insti- 
tutions, 131. 

Blair’s Digest of Probate Laws of 
Massachusetts, reviewed, IIl. 237. 

Bliss, George, wemoir of, IV. 308. 

Boekh, Augustus, Professor at Berlin, 
HII, 248, n. 

Bolland, Baron, of the Exchequer, 
sketch of, VIL. 256. 

Bond, defects in pleadings curec by 
verdict, L. 343 ; construction of, 343 ; 
misapplication of funds by authority 
of directors, 343; duties 
quently annexed to office, 343; dis- 
charge of surety, 344; varying from 
form prescribed by a stat. when 
good, IIL. 354 ; delivery of, IV. 151; 
construction of, 151; one obligor’s 
name omilted in, 343, joint and 
several, 343; delivery by a part 
only of obligors, V. 124; of treas- 
urer varying trom statutory form, 


subse- 


124 given through fraudulent 
representation of obligee, 124; 
and werrant executed by de. 
fendant in close custody, 125; 


, 
of physician not to practise with- 


in certain limits, 1203; principal 
and interest exceeding penalty, 
197 law, VI. 347; 


required by 
confession, stat. of Delaware, 199; 
prison, stat. of Mississip; i, 401; ille- 
gal does not bind surety, VII. 208; 
void at common law enforced by as- 
signee, 349; to convey half of a 
tract of land, 349; one seal used by 
two obligors, 349; consideration, 
in Indiana, 349, 250; liability of 
assignor in Indiana, 350; injunction 





bond, 350; words written in mar- 
gin, 350; debtor, inducing assignee 
to take, is estopped to make de- 
fence, 351; forthcoming bond, 351; 


signed by two; 
ove rable beyond 
0; misrepresenta- 


bond in singular, 


ec 





;interest not i 


penalty, VIN 12 


Dt 
ow 


tion at time of executing, 130; con- 
struction of, 131; statutory bond, 
131; construction of, 170; not to 


suffer a canal to be cut, 367; signed 
and sealed in the middle, 367; to 
pay certain debts, 367; void for 
illegality, IX. 935 presumption of 
payment, 93; interest beyond pen- 
alty, 119; waiver of set-off, l4c; 


sealed by one of two, 149; indem- 
nity, 376; official bond, 377; bail, 
X. 200; demand on surety, 200 ; for 
faithfulness of paymaster, executed 
by two instead of thiee, defalcation 
alleged to be out of his district, 
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governed by laws of the United 

States, 338 ; of public officers, 340 ; 

pleading, 392. See Dett, VIII. 

139; Interest, VII. 222; Officer, 
Sheriff, Vil. 330; Pleading, 227. 

Book debt. Plaintiff not competent 
to prove new promise in action of, 
II]. 354. 

Books, exempt from seizure for debt, 
stat. of N. Carolina, VI. 411; dis 
covery of, X. 353. See Contempt, 
VII. 391; Evidence, VII. 216; 11, 
VIIL. 334; IX. 100. 

Books of corporation. 
tion, 2, 3, X. 204 

Boroughs, distinction between them 
and other towns in relation to cus- 
toms, VII. 256. 

Bosanquet, Judge of Court of Com- 
mon pleas, in England, sketch of, 
VIL. 254 

Bottomry and Respondentia, what 
necessary to validity, 1. 344; at 
Athens, III. 248. 

Boundaries, resolution of Maine, VI. 
444 ; act of Maryland, 1X. 17; stat. 
N. Hampshire, VIIL. 426. See Ev- 
idence, 4, VILL. 383. 

Bowdoin College, its charter, X. 
274; clause in the act for the sep- 
aratio: of Maine, 275; acts and re- 
solves of Massachusetts and Maine 
as to, 277; is a private and nota 
public corporation, 279 to 285 5 re- 
solve of Massachusetts in ]s20, 285; 
Massachusetts, as founder was en- 


See Corpora- 


titled to visitatorial power, 2-6; re- 
solve authorized no alteration 
character which should divert funds 


from original object, 2-6; altera- 


tions are to be made by boards of 


colleze with consent of legislature, 
and not by legislature without their 
consent, 288; act of Maine 
1820, 289; of 1830, 290; of 1251, 
legislates existing presidents out of 
office, 202; Massachusetts has not 
consented that the power of amo- 


tion from office should be taken 
from the college boards, 293; dif- 


ferent if legislature had undertaken 
to alter term of office of future pre- 
sidents, 203; the boards have not 
adopted the act of 1831, 293; con- 
tract of president with the boards, 
its obligation could not be impaired 
by legislature, 293; act of Maine, 
of 1831 is unconstitutional, 24 ; 
President Allen is entitled to recov- 
er against the corporation, the 
emoluments of his office, 204; but 


of 


of 
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suit is against treasurer, 294; what 
may be recovered, 294. 

Bracton and Fleta, remarks upon the 
reasons given by, for rule against 
double pleading, V. 271. 

Brad ey, the Conveyancer, biograph- 
ical sketch of, IV. 421. 

Brandy cask, size for draw-cock, IV. 
329. 

Breach of Promise. See Wusband 
and Wife, Marriage, Vill. 405. 

Breakwater. Stat. Vermont, VIII. 
190; Delaware, VI. 420. 

Bridge over the Ohio, 
bridges in Missouri, 183: in India- 
na, LV. 300: stat. Illinois, VI. 147: 
stat. Kentucky, VIII. 201; stat. 
N. Hampshire, 427 ; stat. N. York, 
430; stat. N. Jersey, 434; stat. Vir- 
ginia, 443; stat. Maine, IX. 185; 
acts of Pennsylvania, 192; act of 
Maryland, 197; act of Massachu- 
setts, X. 182. 

Broad-rimmed wheels. 
chusetts, VIIL. 192. 

Brougham, Henry, extract trom his 
speech, I. 71; objects to fines and 
recoveries, 71; his speech on the 
present state of the law in England, 
reviewed, 310; merits of the per- 
formance, 3113; bill for establishing 
courts of limited jurisdiction to be 
held by judges in ordinary, [V. 423; 
his bill for reviving county courts 
in England, V. 222; notice of pam- 
phlet against his bill, 399; his ad- 
dress on J. Bailey's leaving King’s 
Bench, (not+) 410 ; appointed Lord 
Chancellor, 411; his speech at the 
concluding of the sittings, VII. 467. 

Bull, hung for killing a man, 1. 233 ; 
bull baiting, stat. of Ohio, VI. 
416. 

Burden of proof, V. 135. 
IV. 153. 

Burglary, in a house not constantly 
resided in, X. 340; allegation of 
intent, 340; stat. of Massachusetts, 
VI. 431. 

Burial grounds, lands set apart for, in 
Ohio, VI. 347. 

Burning, effects of, on the human 
body, VII. 460. 

Burrough, Judge, sketch of, III. 
AlA. 

Burrow, extract from preface to 
his reports, VI. 79; remarks on 
them, VI. 80. 

Butler's Life of D’ Aguesseau, I V.422, 

Buying and selling offices. Of Sher- 
ift’s office, VII. 208, 


Il. 1838: 


Stat. Massa- 


See Deeds, 
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By-Laws. London, IX. 193; delegat- 


ing election, 93. 
Cc 


Cambridge Law School, Professor 
Greenleaf appointed, X. 485; 
course of study, LV. 217 

Canals, see Internal Improvements. 

Capias, in case where arrest not legal, 
X. 343. 

Capital case, perjury in, is the perjur- 
ed person guilty of murder, X. 261. 

Carolina Law Journal, notice of, IV. 
414. 

Carriage, hirer of, his responsibility, 
X. 25); driver must obey his direc- 
tions, if reasonable, 257. 

Cases doubted, VILL. 338 

Caterpillars, proceedings 
> >, 


~~ 


against, I. 

Causeway Company, stat. Louisiana, 
VILL. 458. 

Cemetery, act of Penn. IX. 193. 

Census of IMlinois, IL. 146; of U.S. 
law for taking, 1V. 389; of Indiana, 
law for taking, 399; stat. of Mis- 
sissippi, V1. 401; of Georgia, 436; 
stat. of Ohio, VIII. 437; Tennessee, 
444. 

Certainty. See Conveyance, 
211; Indietment, VIL. 366. 
Certiorari, in what case common 
pleas cannot reverse a jucgment 
on certiorari, VI. 139; on certiora- 
ri, objections are confined to record, 


Vi. 


133; objections to proceedings of 


justice must be included in excep- 
tions filed, 139; to complete record, 
VIL.3 at; ; refusal to grant new trial, 
IX. 378; affidavii, 378; bearing 
an application for, X. 340. 

Challenge of juror, see Jury, VII. 
233. 

Champerty and maintenance, bond to 
indemnity against costs, V. 125 
agreement to receive portion of 
sum recovered, VII. 421; selling 
title, IX. 378. See Devise, 3, V. 
141 ; Lis Pendens, VIII. 404 

Chance on powers, notice of, VII.247. 

Chancery, Chancery Pleadings and 
Practice; mistake as to the legal 
nature of security, I. 344; settle- 
ment undera mistake, 344; decree 
quieting title, 344; parties, 345; 
dismissal for want of parties, 345; 
party, 345; parties in bill for lega- 
cy, 345; bill of revivor, 345; de- 
fects cured by answering over, 345; 
error, 345; right to appeal, 345; 


junctions, 334 ; 


judgment at law, 34: 
} 
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forfeiture of penalty, 345, 346; dis- 
closures criminating the parties, 
346 ; jurisdiction, in Massachusetts, 
iv; deserves attention of American 
lawyers, 28; parties, II. 146; re- 
lief for mistakes and frauds, 145; 
estoppel, 146 ; disclosures criiminat- 
ing the party, 146; specific per- 
formance, 146; origin and history 
of jurisdiction of court of chancery 
in England, 314; course of plead- 
ings in equity, 324; mode of proof 
in chancery superior to that at 
common law, 327; use of the pow- 
er of compelling discovery, 327 to 
330; in regard to accounts, 332; 
division of real property, 333; in- 
bills of peace, 336; 

336 ; in bills quia tt- 
specific performance, 
ordering instruments to be 
delivered up, 3385 relievi 








interpleader, 
met, 337; 


22>. 
wool ys 


penalties, 33s; 
mistake, 340; fraud, 340; 
States 
have courts of equity, 357; want 
of one felt in Pennsylvania, 357 ; 
statutes in relation to equity pow- 
ers in Massachusetts, 35"; fur- 
ther equity powers necessary in 
Massachusetts, 365; parties, bill 
for distui bing graves, If. 126; par- 
ties, setting fraudulent con- 
veyance of land where there was 
previous mortgage, 126; parties, 
dismissal of bill tor want of, 126; 
parties, to obtain legacy, 126; dis- 
mnissal as to those not served with 
proces rainst de- 
fendants who did not an 126; 
death of some of the parties, 126; 
under prayer for general, other re- 
lief may be evidence, 
354; remedy at law lost, 
creditor hay 
on 


trusts, 313; most of the 


~—- 


aside 


s, 126; dismi-sal 
swer, 
il 
eranted , 126; 
355 ; 
ing several funds, 355; 


payment from funds in 


court, 355 B agers ation of deposi- 
tions, IV. 152; right totrial by jury 
in Massachusetts, 152; jurisdiction 


152; relief for traud after 
343; father neg- 
ts 


soar hye 
in Maine, 


lecting child’s rights, 344; spe- 
cific performance, 344; jurisdic- 
tion of United States Courts, IV. 


305; liability of master in equity 
for neglect of duty, 360; answer in 
chancery, whether defendant is 
obliged to criminate himself, 421; 
an-wer how disproved, V. 12535 re- 
examination of witness, 125; de- 


creeing conveyance, 125; purchase 
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of land by one partner, with part- 
nership funds, 125; statute of 
frauds, 126; fraudulent settlement 
of accounts, 126; answer im- 
peached, 126; powers of Supreme 
Court in Maine, 203; practice, 
rules of, in Maine, 223; failure to 
perforin nugatory act, 312; substi- 
tution, 312; distribution of fund 
ratably by court of equity, 312; 
purchaser kept out of possession, 
312; bill for discovery of assets, 
312; specific performance of award, 
parties to bill, 312; reforming in- 
strument on ground of mistake, 313; 
stat. Rhode Island, 377; all per- 
sons interested must be made par- 
ties to the suit, VI. 139; bill against 
husband and wife, and the husband 
alone is interested, 140; bill of 
foreclosure where mortgage given 
to plaintiff acting for a turnpike 
company, 140; proper party where 
bond executed to selectmen of 
town, 140; fraud must be averred 
in bill, 140; decree when not a bar, 
140; fraudulent conveyance of 
land, 140; constructive notice that 
land is partnership property, I41 ; 
mistake in deed, 141; omission of 
seal in an instrument intended as a 
bond, 141 ; where collateral security 
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how regulated, 6, p. 371; stat. N. 
Hamp. 424; one witness, IX. 372; 
morigage, 378; appeal, 375; ques- 
tions open on appeal, 379; assent to 


reference, 379; sale, 379; fraud- 
ulent mortgage, 379; mortgage 


set aside under prayer of general 
relief, 389; relief afforded under 
prayer of general relief, 380; cred- 
itors may join, 380; feme covert 
brings bill by prochein ami, 380 ; 
husband not answerable for costs in 
wife’s suit, 350; parties, 3080; de- 
murrer, 350; courts of equity, what 
are,a lecture by Prof. Park, X. 227; 
parties, 341; purchaser without no- 
tice, 341; departure in the replica- 
tion, 41; where representatives of 
original parties are admitted, the 
testimony before taken remains in 
the case, 342; fruits of judgments 
at law, 342; practice as to complex 
accounts, 342; adverse possession 
fraudulently gained, does not defeat 
grant, 342; process against proper- 
ty not liable on execution at law, 
343; amendment of bill, see A- 
mendment,195. See Action, VILI. 


126; Conveyance, 1, VI. 352; 
Partners and Partnership, VIL. 
162, 163; Pleas and Pleading ; 


Practice. 


is given, 141; where land is con- 
veyed to trustees to secure indor- 
ser, 141; lien of partnership credit- Charitable Institution, suit against 
ors, 142; viva voce examination, committee, VII. 421. 

234; one witness in support of bill, Charities, act of parliament, IX. 215. 
1, p. 348; jurisdiction, incidental, Charter party. ‘See Ships and Ship- 


Charcoal, admeasurement of, act of 
Massachusetts, X. 183. 





3, p. 348; jurisdiction, 4, p. 34°; 
account, 5, p. 348; amended bill, 
new ground, 6, p. 34%; specific 
performance, 7, 8, 9, p. 349; eject- 
ment, 11, p. 349; power, 11, p. 349; 
court of chancery, stat. of Missis- 
sippi, 491; practice, stat. of Ohio, 
414; service, bill in equity, act of 
Connecticut, 435 ; injunction, stat. 
of Massachusetts, 42%; where de- 
fence at law not known, VII. 208; 
in case of conflicting equities pre- 
cedence in time is regarded, 351; 
decree on overruling demurrer, 
352; pleadings, 352; relief, 352; 
feme covert’s conveyance, VIII. 
137 ; delivery of deed, 137 ; answer 
of executor, 138; limitations, same 
as at law, 138: dower, 138; plaintiff 
must do equity, 141; stat. Mass. 
192 ; limitations, 1, p. 371; delivery 
up of deed, 2, p. 371; relief, 4, 5, p. 
371 ; practice of U. States courts, 


Chattels. 
Check. 
Cherokees, 


ping. 


Chassanée, Barthelemi, defender of 


rats, I. 223; his consilia, 227; ac- 
count of his treatise de Excommu- 
nicatione Animalium Insectorum, 
227 ; inqniry into Latin name of 
hurebers, 227; propriety of prose- 
cuting animals, 222; how to be 
surmmoned, 228; may be represent- 
ed by proctors, 228; the ecclesias- 
tical courts have jurisdiction, 228 ; 
animals may be excommunicated, 
22s; sentences against, 231. 

See Personal Property. 
See Bills of Exchange, &c. 
stat. Georgia, V. 381; 
VI. 436; Peters’ report of the case 
of Cherokee nation against Georgia, 
notice of, 209; title to their land, 
276: opinions of the judges of the 
Supreme Court of the U. States and 
a criticism in the North American 
Review, examined, 313 ; legislation 
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of Georgia, 436; decision in Ten- 
nessee, 457; not a foreign State, 
349; act of Georgia void, 1. VIII. 
372: are distinct “community, 4, p. 
373. See Indians. 

Chesterfield, Lord, his character of 
Hardwicke, VII. 457. 

Children,three at a birth, stat. Ten- 
nessee, V. 386; stat. Louisiana, 
VILL. 454. 

Chitty’s English Statutes, notice of, 
1V.191; his reason for rule against 
double pleading, considered, V. 272. 

Cholera, act of parliament, LX. 209. 


Chorier, Nicholas, his story of pro- 
ceedings against caterpillars, ] 225. 


Chose in action: when assigne: : — 
sue in his own name, III. 
Christianity, a part of the common 


oe 3 


law, 1X. 346. 

Churches and Congregations, their 
respective rights, IV. stat. of 
Georgia, V1. 436 ; Mississippi, VIII. 


450; Louisiana, 453; Alabama, IX. 
204. See Parish, X. 222 

Cincinnati. See Dedication of Land, 
&c. VILL. 377 

Cincinnati Law School, X. 424. 

Circuits, English, VIIL. 227. 

Citing of authorities, VIIL. 

Citizen, residence, V. 33%. 

Civil law, essay upon the, IT. 39; list 
of Roman jurisconsults, 62 ps 65; 
necessary to the knowledge ot law, 


IV.382: 
law, \ 1 


; its origin in custom, 45; civil 
10; prejudices against it 
in England, VII. 133; importance 
of the study of, VIIL. 269; little 
studied by the profession, 317 ; in- 
stances of ignorance 
the Roman law, 319, 1 

Claim in rem, pleadings on, [. 346. 

Clearances, stat. of United States, V1. 
3h. 

Clerks of corporations, stat. of New 
Hampshire, VI. 207. 


Clerks of courts, stat. of Alabama, V. 


391; constitution of Virginia, VI. 
177: stat. of New Jersey, 193; Ili- 
nois. 198; Missachusetts, 431 ; Ten- 
nessee, 1X. 445; North Carolina, 
X. 162. 

Clerks. town, stat. New Hampshire, 
VI. 207 

Clerks’ offices in Indiana, 1V. 400. 

Copyright. See Literary Property. 


Coach proprietor, negligence, VIII. 
179. 

Coal companies, stat. 
setts, VIII. 194; 


New Jersey, 435. 


of Massachu- 
New York, 430; 


with books of 
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Coal trade, act of Penn. IX. 192. 

Coast, survey of, stat. United States, 
VIII. 464, 

Cock-fighting, stat. of Ohio, VI. 416. 

Code, French, commentaries on, II. 
55; Justinian, remarks upon, VII. 
5a. 

Codification, remarks on, I. v.; ina 
modified form recommended, 31 3 
Meyer's treatise on, reviewed, V. 
23; account of the controversy be- 
tween its friends and opponents in 
Germany, 25; objections, 26; rea- 
sons in favor, 33; state of the ques- 
tion on, VIII. 225; written code 
preferable, IX. 5; objections by 
Park,5; how a code should be con- 
structed, 17; practicability of codi- 
fication settled, 25; the only means 
of clearing up the law of real pro- 
perty, 33. 


Cognovit, payment, IX. 93; where 
decree of vice chancellor is not a 


decision, within the 
cognovit, X. 419. 
Coins, act of parliament, IX. 209. 
Coke, Lord, reason tor rule against 
double pleading considered, V. 272; 
specimens of his eloquence, IX. 
161). 
Collection of revenue 
Collector, 
ken by 
successor, 
&c. VILL. 410. 


Co ‘lector of taxes, 


meaning of a 


law, IV. 391. 

commissions on bonds ta- 
him and collected by his 
Il. 146. See Penalties, 


suit against, VII. 

52; authority to sell and convey 

lat ids, 352; bond m: iy be taken for 

the faithful pe rformance of his du 
ty, VI. 170. 

College, Randolph Macon, incorpo- 
rated, 1V. 395; stat. of Louisiana, 
V1I.88; Missouri, 407; North Caro- 
110; Maryland, 424; Geor- 

436; Maine, 441; of Pharma- 

stat. New York, VIII. 431; 
stat. Louisiana, 454; Pennsylva- 
nia, IX. 193; Indiana, X. 164. See 
Bowdoin College. 

Collision, opinion on case of, VIII. 46. 

Co!omal governments, general view 
of them before the adoption of the 
constitution, IX. 242%; all the colo- 
nies from the declsration of inde- 
pendence, if not before, consid- 
ered themselves one people to ma- 
ny purposes, 262. 

Colonial laws in Massachusetts, con- 
tinued in force after the charter was 
annulled, If]. 115 to 121, 241. 


lina, 
mia, 
cy, 


Colonies, act of parliament, 1X. 210. 
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Colonization Society, stat. N. York, 


VIII. 431. 


Columbia, District of, stat. U. States, 


VIII. 465. 


Colombia, Republic of, stat. U. States, 


VIII. 464. 


Collyer’s, Criminal Law of England, 


IV. 5, 142. 


Commerce, regulation of, one great 


object of forming constitution, IX. 
271. 

Commission, of a privateer by an un- 
known republic, X. 265. See Evi- 
dence, 5, VIII. 383. 

Commissions of administrator, V1. 


Commissioners of land office, see Ac- 
tion on the Case, In, V. 111. 

Commissioners under the Spanish 
treaty. award how far conclusive, 
I. 346. 

Committees, stat. New Hampshire, 
VILI. 427 ; building committee not 
liable, IX. 381 ; composition by one 
member not a discharge of others, 
X. 41%. 

Common, injury to right of, X. 200; 
grant of right of, 200. 

Commons, House of, reform, IX. 211. 

Common Carrier, farmer carrying 
load of goods is not. II. 372; ‘con- 

veyance of slaves, III. 126; loss 
arising from nature of property, IV. 
344; owner of steam boat, V. 126; 
arrangement between owners 
steamboat and captain, 126; direc- 
tions not to carry money, 126 ; 
bank bills, 126; information of value 
of packet, 127; no particular agree- 
ment for hire necessary, 127; plea 
in abatement that there are other 
proprictors jointly liable, 127; ac- 
tion solely on the custom, 127; 
plaintiff may bring assumpsit or 
case, 127 ; action against members 
of incorporated company for loss by 
agent, 160 ; stating value of article, 
306; delivery at another place than 
office, 306; where person to whom 
packet is directed is absent, 306; 
deviation from route, 359; owner 
retaining possession of goods, 359) ; 
when lable, VI. 138: trover will 
not lie against him, 138 ; iaw rela- 
tive to, VII. 193; pledge of goods, 
351; negligence of stage-coachman, 
IX. 114; liability of stage-coach 

roprietors, 489. See Agent and 
Basten, Principal and Agent, V1. 
at. 

Common Law; its origin in custom, 


Common Schools. 
Compact, how distinguished from a 


Conditional sale. 


Condition. 


of 


Construction of Statutes. 


IV. 46; derived from civil, VI. 460 ; 
can be traced back only to Ed- 
ward I. IX. 7; consists of 2.065,000 
articles, 8; custom considered as 
basis, 10; in Virginia, X. 344. See 
Law. 

Common Pleas in England, sketches 
of the characters of the judges, VII. 
953. 

See Schools. 

government, IX. 


278 ; original, 
theory of, 220. 


Composition, by one member of a 


committee, where not a discharge 
of other members, X. 419. 


Compromise, where no fraud is prae- 


tised, party cannot be relieved, VII. 
391. 


Condensed Reports of Decisions in 


the Supreme Court of the United 
States by Peters, notice of, IV. 
417. 

See Sale, of chat- 
tels, IT. 386. 

Estate upon, II. 372; for 
reentry for non-payment of rent, V. 
127; working forfeiture of estate, 
306; precedent, 309; estate upon 
condition to pay certain sums of 
money, [X. 395; subsequent, VII. 
208. See Pleas and Pleadings, 6, 


VIIT. 412. 


Confessions,under persuasion, not ad- 


missible, VII. 421; under promise 
of impunity, see Evidence, 13, 
X. 212. See Evidence, 10, VIII. 
144. 


Confiscation of estate of tenant in 


tail male, II. 147. 


Conflict of laws: argument of S. Liv- 


ermore, on the question, whether 
an action can be maintained on a 
note made at one place and payable 
at another at a rate of interest 
which is lawful in the former place, 
but is unlawful in the latter, and 
would have rendered the note void, 
if it had been made there, IL. 214. 
See Cherokees, VIII. 372. 

See Stat- 
utes. 


Consul, certificate of, that a seaman 


was discharged with his approba- 
tion, does not preclude court from 
awarding damages, VII. 44; ju- 
risdiction, where a party, X. 345; 
suit against, as bail, 346. 


Contempt of court: case of J. P. Shel- 


don, II. 195; punishing of, 1V. 345; 
stat. of Virginia, VI. 178; of U.S. 





516 


396; of Ohio, 414; power to pun- 
ish, VII. 210; breaking seals of 
books produced, 391; sequestered 
roperty, 391; stat. Tennessee, 
III. 444; act of Parliament, IX. 
215; case of Lawless, 306; act of 
Congress of 1831, respecting, 342; 
punishment for, X. 134. See Prac- 
tice, IX. 127. 
Continuance, applications to a justice 
for, are referrable to his discretion, 
VI. 139; and court will not impute 
bad motives to him, 139. 
Contract ; prolonging time by parol, 
III. 123; discharged by parol be- 
fore any thing done under it, 128; 
effect of agreement not to sue, 122; 
not to carry on business in partic- 
ular place if plaintiff would buy a 
lot of land, I] 367, 363; proved as 
laid in declaration, 141; work va- 
rying from, 1V. 153; measure of 
damages, 153; construction of, 154 ; 
note tor specific articles to one liv- 
ing in a different State, 154; con- 
ditional, 154; purchaser with no- 
tice, 1545 turning away servant, 
346 ; servant leaving, damages, 346 ; 
apportionment of salary, 346; seal- 
ed, 346; merging previous negotia- 
tions, 346 ; law impairing obligation 
of, V. 112; where stipulated that 
portion of work shall not be done 
until directions are given by other 
party, 117; fulfilment of, prevented 
by other party, 117; rescinding, 
117; quantum meruit, 117;  re- 
scinded or completely executed, 
117; deviation from,by consent, 118; 
agent, 115; independent agree- 
ment, 131; consideration, 131 ; 
division of animals agreed to be 
fattened on shares, 131; trover 
against cotenant for property lost, 
132; damages, 132; promise to pay 
for services, not implied, 132; wai- 
ver of performance, 136: subscrip- 
tion, 307, 308; agreement for rais- 
ing acrop on land of another, not a 
lease, 308; rescinding, 302; scroll 
or other device, by way of seal, 502 ; 
each party bound to take notice, 
308 ; consideration, 309; counter- 
part, 309; covenant by heir expect- 
ant, 309; note retained as security 
for payment of new notes, 309 ; con- 
dition precedent, 309 ; construction 
of, 338 ; death after an offer to pur- 
chase made, 339; where offer is 
declined, and afterwards assented 
to, 359; specific performance, 339 ; 
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to pay costs, means only legal costs, 
VI. 132; where contract_is illegal, 
neither party can maintain action 
on it, 132; bond executed by col- 
lector of taxes to selectmen is 
founded on sufficient consideration, 
132; what a sufficient allegation of 
consideration of agreement, 132; 
when taken out of statute of frauds, 
132; party for whose benefit agree- 
ment is made may maintain suit in 
chancery for specific performance, 
133; on a bill for specific perform- 
ance of, fraud must be averred in 
bill, 133; under a mistake, 338 ; by 
United States, 1, p. 351; usage, 4, 
p. 351; parol waiver of contract 
sealed, 6, p. 251; debt of another, 
8, p. 352; damage deducted from 
price of labor, %, p. 352; to allow 
for deficiency of land conveyed, 
Vil. 210; to indemnify nominal 
plaintiff, 210; to contribute to par- 
ish fund, 210; to sell standing tim- 
ber, 210 ; to pay public officer, 221 ; 
time whether of essence of con- 
tract, Jo; to pay a loan in mer- 
chandize, 389; party intoxicated, 
309; time of executing a building 
contract, VIIT. 132; indemnity a- 
gainst suit, 133; insolvent’s liabili- 
ty, 133; not to run coaches on a 
road, 134; against policy of the 
law, 135; an expectant interest, 
inadequate price, 135; for third 
party, 136; by president and cash- 
ier of U. S. Bank, void, 360; as to 
effect of a judgment, 360; to pa 

bills of exchange in annual ration § 
ments, defence to suit on them, 
IX. 80; to pay by bill at sixty or 
ninety days at end of six months, 
80; building, extra expense, 94; 
rescinding, !4; acceptance at a 
subsequent time, 131; subscription 
for stock, 151; in consideration of 
embarrassments, 151; consideration, 
151; assignment of a patent, 383 ; 
vendor without title must refund, 
383 ; waiver, 323; quant. mer. and 
waiver of special contract, 383 ; 
illegal, 384 ; by corporation through 
agent, 304; delivery of a part, 150; 
acceptance of a part, 150; no time 
or place fixed, 150 ; doubtful event, 
150; by sheriff at sale, 150; per- 
formance by plaintiff, 151 ; waiver 
of right, 151; original or collateral, 
384; to pay in wares, 384; one 
obligor not named in the body of 
the instrument, 334; consideration, 
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385: waiver of breach, 385: agree- 
ment of sale and partial payment, 
386: reasonable time allowed if no 
time specified for the performance 
of, X. 201: notice of waiver, 201: 
as to merger of simple contract 
debt by a contract under seal, 3, p. 
202: sale and conditional delivery, 
4, p. 202: void in part, 241 : max- 
ims, that if any part of a contract is 
contrary to statute, the whole is 
void, and not so, if part is contrary 
to common law, examined, 252: 
history of this alleged distinction, 
252: true principle stated, 244: 
where part of an agreement is void 
by statute of frauds, 245: where 
execution of a contract to deliver 
goods, prevented by act of govern- 
ment, and the defendant refuses to 
accept the residue of the goods 
after the time stipulated, 250: law 
of England is more strict in the 
enforcement of contracts than that 
of all other countries, 251: dis- 
tinction between obligations im- 
posed on a party by law and those, 
imposed by his own contract, 251: 
is opposed to common sense and 
justice, 250 ; butis still law, 252; a 
person who has contracted to de- 
liver goo.!s at a certain day, not ex- 
cused by the seizure of the means 
of transporting them by the gov- 
ernment, 252; act of Maine of 
1831, in relation to the Bowdoin 
and Waterville Colleges is a law 
impairing the obligation of, 273; 
alteration of written, by parol, 344; 
buying offices, 344; memorandum 
of witness does not affect deed, 344, 
345 ; construction of, 412; where 
work not completed, 420 ; rescind- 
ing, 420. See Action, VIII. 360; 
Assumpsit, 363 ; Consideration, 5, 
VI. 350; Damages, VIE. 213 ; 
Pleas, &c. 6, VIII. 165; Specitic 
Performance, III. 382. 

Congress, subjects brought before and 
not acted on, IV. 393; stat. N. Y. 
VIUI. 431; journals, &c. of Con- 
gress, stat. of Ten. 444; U. 8. 465. 
Congressional Districts, act of Mass. 
X. 183. 

Connecticut, legislation of, II. 177; 
V. 373; VI. 434; X. 453. 
Conservators in Connecticut, II. 179. 
Consideration, necessary to written 
contract, IIIf. 355; subsisting legal 
obligation good, 356; son not liable 
for support of father, 356; moral 
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obligation when good, 356; partial 
failure, V. 127; of release, 131; 
part paid, 131; of promise to pay 
assignee, 306; promise void for 
want of, 306; relinquishing doubt- 
ful defence, VI.349; note given to 
bind void submission, 350; com- 
pleting execution of a job for as- 
signee, 350; agreement not to 
prosecute for felony, 350; forbear- 


ance of suit, VII. 421;  fail- 
ure of, 352; love and affection, 
VIII. 132; forbearance, IX. 
149; bond to convey, 381. See 


Assumpsit, VII. 419; Bills of Ex- 
change, IX. 92; Promissory Vote, 
6, VIL. 379; Contract, VIL. 135: 
V. 309; Fraudulent Conveyance, 
III. 369; Pleading, VII. 430. Sale, 
Vendor and Purchaser, 5, VII. 
386. 

Consignment ; breach of orders, V. 
307; damages, 307; ratification, 
307 ; consignees giving bond for du- 
ties, 307; consignee incurring ex- 
penses on goods, VII. 208. See Bill 
of Lading: Duties, II. 147. 

Consolidation of actions, V. 128,129, 

Conspiracy, no overt act need be 
shown, V. 127; parties, 128; fact 
of conspiring, 123; entered into 
in one county, overt act in another, 
128; venue, 128; merger, 128; 
indictment for, 128; to cheat at 
cards, VI{. 352; to extort money, 
391; whether a combination to re- 
fuse payment of taxes is a, 454; 
law of, IX. 210; acts and declara- 
tions of a conspirator, evidence 
against co-conspirator, 1, 2, X. 201. 
See Action on the Case, Case, 13, 
VIII. 369. 

Constable's Constitution of Virginia, 
VI. 177. 

Constitution, amendments proposed, 
Connecticut, VI. 435; amended, 
Delaware, stat. IX. 138; Illinois, 
number of delegates, VI. 198; ot 
New Hampshire, law repealing mi- 
litia fines already incurred, II[. 128; 
vote as to revision of, X. 176; pro- 
posed amendment of, in Mass. VI. 
432; amended, of Virginia, submit- 
ted to the people, IV. 394; amend- 
ed, Virginia, VI. 174; of the U. 
States, Story’s Commentaries on, 
vol. 2and 3, reviewed, X. 119; of 
the U. States, sketch of the history 
of its adoption, IX. 271; objections 
to, at the time of its adoption, 275 
not a compact merely, 278; of U. 
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States, amendment of, resolution of States, resolution of Tennessee, IX. 


Del. VI. 422. 

Constitutional Law : act of Ohio au- 
thorising joint action against draw- 
ers and indorsers, not a violation of 
constitution of U.S., I. 347; stat- 
utes against constitution of U.S., 
360; law impairing contracts, II. 
147; insolvent law, 147; discharge 
under insolvent law in oneState,147; 
authority to build across navigable 
river, IIf. 127; ex post facto law, 
127; exercising judicial functions, 
not a violation, 127; tax on stock 
issued for loans to U. 8. 127; trial 
by jury, 128; law confirming sale 
by administratrix, 123; law fixing 
mode of settling disputes about 
land, IV .344 ; State certificates, 345: 
taxing bank, 345; validating mar- 
riages, 152; as to impairing obliga- 
tion of contracts, V. 111; statute 
exempting body of a debtor from 
arrest, void, 307; act exercising ju- 
dicial authority, 307; as to levy of 
an execution, VI. 143; taxing attor- 
neys and physicians, 350; regu- 
lating practice of physic, 350; law 
taxing capital of merchants, 385; 
impairing obligation of contracts, 
retrospective laws, VII. 372; im- 
pairing contracts, 209; licensing 
the selling of spirituous liquors, 
209; voting not to send a repre- 
sentative, 209; duties of governor 
in case of vacancy in Maine, 209; 
insolvent laws, 2, VIIL. 373; statute 
cannot divest rights, IX. 149; con- 
scientious scruples, 150; provisions 
as to taking private property and 
trial by jury, 3e1; trial by jury by 
the constitution of N. York, 382; 
taking of private property, 332; 
electors, their residence, 352; elec- 
tors, paupers, 382; elector’s resi- 
dence, 302; ballots not to be count- 
ed, 382; special act discharging 
debtor, 382; the act of 1831, of 
Maine, as to Bowdoin and Water- 
ville colleges, considered, X. 273 ; 
real estate of minor, constitution- 
ality of an act authorising the sale 
of, considered, 297; taking private 
property for public use, 345 ; juris- 
diction where foreign consul is a 
party, 345; suit against consul as 
bail, 346; admiralty suit against a 
state, 346. 

Contre-projet of Mr. Park, notice of, 

* % 

Convention, stat. of Tennessee, VIII. 

449; Mississippi, 450; of Southern 


446. 

Conveyance and Grant ; lease and 
release most common in England, 
I. 89; deed recorded the common 
mode in the United States, 90; de- 
scription of estate, 351; construc- 
tion of, 11. 376: ILI. 369; in Dela- 
ware, II. 395; by proprietors of un- 
divided lands to each other, III. 
128; description, 1V. 346; mis- 
nomer of county, 346; grantee 
dead at time of, 358; by commis- 
sioners of land office, construction 
of, V. 111; exception in, 129; to 
individuals for use of church be- 
fore it is incorporated, V. 130; in- 
tent of parties, where interest or es- 
tate is not specified, 131; of real es- 
tate in Cuba, how made, 243; of a 
fee, 310; purchaser with notice, 
310; land may pass as appurtenant 
to land, VI. 172; stat. of Kentuc- 
ky, 195; New Hampshire, 207 ; 
decree in chancery, 1, p. 352; re- 
lease of shares, 3, p. 352; cancel- 
ling deed of grant, 4, p. 352; dis- 
tinguished from .agreement to con- 
vey, VII. 211; of * mill, what pass- 


es, 211 ; certainty, 211; chat- 
tels on the premises, 212; regis- 
try, 212; where there is ad- 


verse possession, 35.3; dues not re- 
late back, 353; to grantee, ‘ his ex- 
ecutors and assigns,’ 353; relin- 
quishment of dower, 353; volun- 
tary by debtor to creditors, 43! 
proof of consideration, IX. 147; ot 
unlocated lands, 3°6 ; estoppel, 
336; exception of lots occupied, 
356 ; parol reservation of timber, 
3°7; validity against creditors, 
387 ; implied notice, 387 ; descript 
tion, 357; omission of grantee’s 
name, 355; recording, X. 202; 
easement passes as appurtenant to, 
202; entry and conveyance by dis- 
seizee, 203; confirmation of grant, 
203; partition by tenants in common, 
203; parol evidence, 203; title by 
conveyance from collector of taxes, 
203 ; consideration, 203; descrip- 
tion of grantor, 203; deed by guar- 
dian, 204; ‘all share and interest’ 
passes reversion, 204; grant, though 
void, is evidence of what land was 
entered upon, 204; appurtenant, 
343. See Condition, VII. 208; Con- 
tract, 210; Evidence, 12, X. 359. 

Convicts, stat. of Illinois, VI. 198; 
Mass. X. 183. See Hiring, &c. 
VIL. 365. 
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Corn, importation of, statute regu- 
lating, in Great Britain, I. 365. 
Coroners in New Hampshire, ITI. 
394; inquests, stat. of Mass. VI. 
427. 

Corporations, assessments, I. 347; 
manufacturing, laws creating a 
personal liability of stockholders in, 
in Massachusetts, considered, II. 
$4; charitable bequests to unin- 
corporated society, 147, 148 ; alle- 
gations, 148; power of amotion, 
1428; for what causes may be exer- 
cised, 148; insolvency in a bank, 
148 ; preference, 148 ; municipal, 
case with respect to their liability 
for injuries arising to the property 
of individuals, from the exercise of 
their rights, in diverting water- 
courses from théir natural channels, 
opinion of Archer, C. J. 2035 by- 


law of bank pledging stock for 
debt, 371; good in part, 371; 


right to vote on shares belonging 
to, 373; proceedings in case of their 
insolvency n New Jersey, 390; 
manufacturing in Maryland, III. 
154; warning meetings of, 356; 
powers of a general agent, 356; 
extent of estoppel by recitals in a 
deed, 356; expiration of charter 
during pendency of suit, 356; acts 
of, need not be evidenced by writ- 
ing, 357; acceptance of cashier’s 
bond presumed, 357; construction 
of charter of, 357, 358,359; visita- 
tion of eleemosynary, 1V.154 ; judg- 
ment of visiters, 155; impeaching 
judgment of visiters, 155; appeal, 
155 ; trial of officer by visiters, 155 ; 
removal from office, 155; grounds 
for removal, 156 ; evidence on trial, 
156 ; conditions annexed to charter 
of, 156 ; charter procured by fraud, 
156; powers and incidents of, 298 ; 
municipal, incidental powers of, 
346; limitations of power in char- 
ter, 346; losses occasioned by 
non-observance of laws of, 347; 
levying taxes, 347; powers, con- 
strued strictly, 347; Indiana, 402; 
manufacturing liability laws in 
Massachusetts, constitutionality, V. 
53; action by, 131; grant of lands 
by sovereign authority, 132; towns, 
132; where corporation is divided, 
133; how proved, 133; members 
individually liable as carriers, 160 ; 
Joan of money, 169; implied no- 
tice, 310; land owned by persons 
who are afterwards incorporated, 
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310; privileges of, 339; altering 
charter, 339; altering remedy, 339 ; 
reserve of right to alter charter, 
339, 340 ; election of officers, 340 ; 
officers holding over till others are 
chosen, 340; neglecting to choose 
officers, 340 ; voting by proxy, 340 ; 
devise to, 340: decreeing a dissolu- 
tion, 340: subsequent charter, 360 ; 
warning, vote, VI. 143; liable for 
torts, 1, p. 353; defence to suit that 
their clerk was not sworn, 2, p. 353 ; 
officers until others elected, 3, p. _ 
353 ; authorised to lay assessment,on 

all its shares being subscribed for, 4, 
p. 393; transfer not recorded, 5, p. 
353; manufacturing, stat. of Mass. 
426,431; Maine, 441; execution 


against members of, 4063; must 
prove charter in suit, VIJ.211,; 


trover against, 353; seizure of fran- 
chise, 353; dissolution, 353, 254; 
election of officer, 422; compatibil- 
ity of offices, 422; acceptance of 
charter, 436; stat. Georgia, 444; 
treatise of Angell and Ames upon, 
reviewed, VIIL. 105; agent of, 136; 
de facto, 136; notice to, 136; by- 
law, 180; manufacturing, stat. Ver- 
mont, 191; Mass. 194; N. Carolina, 
198; Kentucky, 201; attorney to, 
375; agents, 389; contracts not 
authorised, 389; illegal loan, 390; 
foreign charter, 390; joinder in 
suit, 390; cannot be partners, 390; 
proof of charter, 390; company 
manufacturing, stat. N. Jersey, 
436 ; subcription for stock, 1X. 152; 
proof of charter, 409; act of Mass. 
X.183; turnpike, act of Mass., 184; 
as to subscription being binding, 
204; production of books, 204; no 
notice to produce books, 204; lia- 
bility of corporator, 204; right to 
receive a certificate of bank stock, 
204; seizure of shares on execu- 
tion, 205; lien, 205; lien of bank 
on shares, 205; measure of dam- 
ages, 205; lien of bank on shares 
by by-law, 205; transfer of bank 
shares, 205; indemnity to officer 
who has acted fraudulently, 348 ; 
implied powers are not subject to 
legislative control, 348 ; forfeiture 
may be waived by subsequent le- 
gislative acts, 348; franchise may 
determine upon non-compliance 
with a condition, 848; dissolution, 
348; where act provides that by- 
laws may be made under seal, and 
a resolution is passed granting a 
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compensation to directors, 420, 
stat. of Conn. 454. See Assign- 
ment, 1, 3, VI. 340; Bank, of Vin- 
cennes, VI{. 348; Contract, 4gree- 
ment, VIII. 360; Evidence, 16,17, 
30, pp. 385, 388 ; Joint Stock Com- 
ia IX. 106; Mandamus, VIII. 
183. 

Corpus Juris Romani, new edition of, 
by Professor Schrader, IV. 211. 
Costs, party defending in name of an- 
other, Il. 373; offset, and paying 
balance into court, IV. 347; judg- 
ment arrested, 156; damages 
reduced by offset, 156; some issues 
found against prevailing party, 156; 
executors, V. 133; set-off, 133 ; 
deduction, 133; attorney's fee, 133 ; 
where motion suspended, 133 ; 
where taxed bill must be present- 
ed, 133; suits against maker and 
guarantor, 133; of motion, 133 ; 
pleas and issues fonud for both par- 
ties, 134; where costs are once 
paid, 134; where money paid into 
court, 134; where one defendant 
acquitted, 134; in action of slander 
of title, 134; where some excep- 
tions are allowed and others disal- 
lowed, 341; on a reference to mas- 
ter to settle priority of liens, 341; 
on exceptions to report, 341; nei- 
ther party allowed costs, 341; on 
bill to redeem, 342; on bill for dow- 
er, 342; complainants becoming in- 
solvent, 342; where assignee, after 
notice of fraud, attempts to enforce 
judgment, 342; bill of foreclosure, 
342; on writs of error, stat. Conn. 
374; means legal costs, VJ. 132; 
stat. of Mass. 429; nonsuit, VII. 
392; bill dismissed, 392; inter- 
pleader, 392; security, 392; against 
nominal plaintiff, VIII. 375; pen- 
alty for appeal does not apply to 
demurrer mutually agreed, IX. 
388; jurisdiction not given by in- 
terest on judgment below, 388 ; 
act of Tennessee, 445; treble, X. 
349; judgment for defendant on 
some counts, and plaintiff on others, 
349; demurrer and issue on the 
same count, 349; objection to mo- 
tion that notice not sufficient, 349 ; 
motion to consolidate, 349; ex- 
pense of procuring attachment a- 
gainst witnesses, 349 ; law relating 
to costs passed pending the suit, 
349; application for discovery of 


books, 353; where verdict for plain- 
tiff on one count and for defendant Court and Jury. See Court, VII. 


Counsel. 
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on the rest, 420; of first trial, 420 ; 
trespass, 448. See Dower, 425; 
Executors, &c. 9, VII. 362; Hus- 
band and Wife, 10, p. 400; Infant, 
400; Mandamus, 4, V. 181; Prac- 
tice, 370 : 1X. 127. 


Cotton manufacture, stat. of Missis- 


sippi, VIII. 452. 


Cotion Press Company, stat. Louisi- 


ana, VIII. 452. 

See Attorney, &c. 

Counterfeiting, law against in North 
Carolina, 1V. 397; indictment un- 
der statute of State, VII. 354; act 
of Mass. X. 186. 


Countermand, where money deliv- 


ered by a debtor to be delivered to 
his creditor, VII. 52. 

Counties, laws in relation to, in Indi- 
ana, IV. 400; stat. Georgia, VII. 
441. 

Courts, of errors in Connecticut what 
a quorum in, II. 178; chancery 
courts in Illinois, HII. 147; in 
Maine, 390; duty, charging jury, 
1V. 347; opinion of weight of evi- 
dence, 347 ; terms of Federal, 390; 
State circuit, in Indiana, 400; pro- 
bate in Indiana, 400; of chancery, 
appeal from order of, V. 112, 113; 
of errors, quorum, stat. Conn. 374; 
stat. Georgia, 380; opinion, to be 
given in writing, special judges, 
stat. Tenn. 385; short sketch of 
the Supreme, in Massachusetts, 8 ; 
of chancery, notice of Eunomus, 
216 ; revival of county, in England, 
222 : officers of French,402; changes 
in English, 410; Virginia, V1. 179 ; 
stat. Illinois, 198; issuing warrant 
without authority, 366; stat. Miss., 
401; Missouri, 406; Ohio, 413; 
Mass. 430; Georgia, 436; instruc- 
tion to jury, WIJ. 211; martial 
in Maine, abstracts from Smith’s 
Reports, 247; circuit of U. States, 
patent-rights, 392; stat. of Geor- 
gia, 441; Massachusetts, VIII. 
193; N. Carolina, 197; act of par- 
liament, 201; may regulate coun- 
sel, IX. 109; stat. of Penn. 194; 
Maryland, 198; Alabama, 203 ; 
of Parliament, 209; N. Hamp., X. 
176; Mass. 191 ; of error, power of, 
over record, 421; of the U.S., see 
Action, VIII. 359; term of, see 
Execution, I1I. 367; Supreme, see 


Supreme Court of the United 
States: Contempt of, see Con- 
tempt, &c. 
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211, 354: Damages, 355; Error, 6, 
VIII. 381; Evidence,6, p. 143; Jury, 
VII. 223; Jury, Verdict, VI. 388; 
New Trial, 2, VIII. 406; Practice, 
2, 165. 

Covenant, waiver of, I. 347; con- 
struction of, II. 148; breach of, 
148 ; damages, eviction from one 
third by tenant in dower, 373; a- 
gainst incumbrances, breach of, LV. 
156 ; damages, 156; to stand seized 
to uses, consideration for, 343 ; 
damages for breach of, 348; time 
for performance, 348; construction 
of, 348; satisfaction when pre- 
sumed, 348; to sell lands, V. 131; 
set off of damages, 155; evidence 
in suit against assignee of lease, 
135; payment of money not pre- 
sumed, 155, transfer of an estate 
to which a privilege granted by 
lease is appurtenant, 135; inde- 
pendent, 135; grant and demise, 
import of, 136; damages, 310; 
running with the land, 342, 343; 
interest in, several, 360; construc- 
tion of, 360; part performance of 
mutual covenants, VI. 353; cov- 
enant of seizin, 353; bond con- 
ditioned that marriage should take 
place, 354; estoppel, VII. 213; 
surviving against heirs, 354; for 
quiet enjoyment, 354; for money 
payable in notes of U. S. Bank, 
354; passing with land, 354 ; to 
pay taxes, 302; running with land, 
apportioned, 392; damages on war- 
ranty of land, VIII. 138; assigning 
breach in lease, 138: non est fac- 
tum, 375; of quiet enjoyment, 375 ; 
stat. Mississippi, 449; to take por- 
ter, where brewer assigns, IX. 95; 
trustees, {5 ; covenant against as- 

signee of a lessee of part, 152; 

warranty, 152; fraud as to con- 

sideration is not a defence at 
law, 389; agreement of leave to 
cut timber not broken by mere 
grant, 3°99; discharge, 389 ; cov- 
enant of seizin, 38!) ; damages, 
390 ; issue on acceptance of per- 
formance, 389; independent cov- 
enants, 389; in the realty, remedy 
on, X, 117; what is now the rule 
of damages in England upon cov- 
enants for quiet enjoyment, 117 ; 
assigning breach, 350; warranty of 
seizin applies to right of possession 
as well as title, 350; damages, 350 ; 
release of covenantor discharging 
co-covenantors, 398; for quiet en- 
54* 
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joyment, 421 ; breach of covenant 
to repair, 421; damages, 421; 
where general, 421; covenant to 
deliver up mill, with fixtures, &c. 
what included in, 422; where one 
person covenantor and covenantee, 
422; where covenant not executed 
by some of the parties, 422. 

Cowen’s Digested Index to his Re- 
ports, notice of, V. 294. 

Core, Richard S., review of his Di- 
gest of Decisions in the United 
States Courts, I. 330; list of vol- 
umes digested, 331; gives no table 
of cases, 331; makes no subdivi- 
sion of general titles, 332; does not 
arrange decisions methodically, 333. 

Crabb's History of English Law, no- 
tice of, VI. 215. 

Creeks, stat. of Alabama in relation 
to, 111. 404. 

Crimes and criminal law, new statute 
in Great Britain respecting, I. 363 ; 
in Mississippi, 375; law in Con 
necticut, Il. 180 ; in Missouri, 183 ; 
in New Jersey, 391; in Indiana, 
397; in Pennsylvania, III. 143; in 
Maine, 392; law of England, IV. 
5; persons charged with felony are 
not allowed counsel in England, 
17; allowed in the United States, 
18; committed by citizens when a- 
broad, how proposed to be punished 
on their return, by the Belgian 
Code, 208; punishment of, Con- 
necticut, V. 373; revision of laws 
as to, Tennessee, 385; stat. Ala- 
bama, 396; when civil remedy 
merges, VI. 151; infant, 155; stat. 
of Missouri, 405; stat. of Delaware, 
421; accessaries, stat. of Mass. 
430; stat. of Maine, 442; stat. of 
Georgia, VII. 442; North Carolina, 
VIII. 197; Maryland, IX. 198. 

Crows, bounty upon in Maine, V. 

Cuba, notes on mortgages and 
veyances in, V. 243; civil law gov- 
erns in contracts by minors, 245; 
foreigners under no disability to 
hold estate in, 245. 

Cumberland road, Indiana legislation 
respecting, 1V. 404; act of Con- 
gress, X. 152. 

Cumulative remedy. See Statute, X. 
am). 

Current money. See Judgment, VII. 
369. 

Curtesy, tenant by the, wild lands, I. 
3428, 

Cushing, his Treatise on Trustee 
Process, notice of, 1X. 221. 


203. 
con- 





522 


Custom-houses, stat. U. States, VIII. 
465 
D. 


D' Aguesseau, Butler’s Life of, no- 
tice of, 1V. 423. 

Dams. Stat. of Virginia, VIII. 443; 
Georgia, VIk. 441. 

Damages, in actions, ex delicto, read- 
ing on, III. 287; in trespass de 
bonis, value alleged in declaration, 
Ill. 360; circumstances attending 
the trespass admissible to aggra- 
vate, 360; selling slave contrary to 
agreement, 360; in admiralty, IV. 
348 : for breach of orders, 348 ; neg- 
ligence in an attorney, 349; remote, 
349: for shooting slave, 349; value of 
article, 349 ; for overflowing lands, 
349; injury to mill-race, 349; 
liquidated, V. 180; breach of war- 
ranty, 310; bond of indemnity, 
310: par of exchange, 310; 
trustee chargeable with interest, 


810; goods wrongfully seized, 361; Dartmouth College case, 


in trespass for taking goods, VI. 
144; highway, 154; in consequen- 





Index. 


and Promissory Notes, IV. 149; 
VII. 420: 21, 24, VIII. 366; 
Consignment, Consignor and 
Consignee, V. 307; Contract, 6, p- 
132; Covenant, IX. 94; Libel, 
6, 10, 11, 12, V. 176, 177; Offi- 
cer, Sheriff, 1V. 380 ; Trover, VIII. 
420. 


Damme, maritime laws of, X. 483. 


Dane, Nathan, extract from his Di- 
gest, l. 61; his Abridgment, IV. 
63 ; Appendix to vol. IX. notice of, 
411. 


Dane, Professorship, II. 189; letter 


of N. Dane to the Corporation of 
Harvard College offering a dona- 
tion to establish a new law profes- 
sorship, 189; Story, J. chosen first 
professor, 191; Law Institution, 
dedication of, VIII. 485; address 
of Mr. Quincy on dedication of, IX. 
48. 


Danish Claims, stat. of U. States, VI. 


393. 

remarks 
upon Webster's argument, VII. 
112; extracts from, 114. 


ce of opening way, 172; on appeal Davis, Daniel, notice of his work on 


exceeding jurisdiction of original 
court, 354; on note payable in salt 
at 14s. per bbl. 354; warranty of 
horse, 354; 
354; unjustifiable discharge of sea- 
man in foreign port, VII. 41; in 


Justices of the Peace, I. 181; pre- 
cedents of indictments, notice of, 
VI. 448. 


covenant of seizin, ys Reports, review of, II. 232; 


onnecticut Reports, vol. VII. part 
1, review of, III. 337. 


replevin, 46; for not transporting Dead bodies, stat. of Massachusetts, 


hay, 213; to be assessed by the 
jury on default, 355; for not con- 
veying land, 355; on note payable 
in bank paper, 355; note payable 
in whiskey, 355; for not present- 
ing a bill, 422 ; de bonis asportatis, 
VIII. 375; stat. U. S. 465; to ten- 
ant from year to year, by making a 
public market, IX. 94; in trover, 
a question of law, 390; for a tor- 


VI. 430. 


Deaf and Dumb person, trial of, III. 


158; in Kentucky, IV. 390; stat. 
of N. Jersey, V. 379; N. Hamp. 
VI. 208; Ohio, 419: Maine, 444; 
asylum, act of Ohio, X. 171. 


Death, deserters in time of peace not 


punishable with, [V. 390; crimes 
punished with, in England, IV. 5, 
142 ; of Judges, 143. 


tious taking, 390; for breach of Debenture, stat. of United States, VI. 


contract, 390; for not levying an 


393. 


execution, 390; measure of, cor- Debt, of S. Carolina, VI. 195; of 


poration, 8, X. 205; on warranty 
of title, 206; on refusing to issue 
certificate of bank shares, 206; 
covenant, 4, 5, p. 350, 421; for sei- 
zure and sale of property, 351; 
cross action, 351; for non-delivery, 
351; for breach of covenant to 
keep ferry in good order, 351; in 
action for irregular distress, 425; 


Maine, 448 ; extinguishment, of by 
bequest, see Devise, 3, X. 206. 

Debt, action of; joinder of counts, V. 
311 ; implied promise, 311; declara- 
tion,136,; on judgment of justice, VII. 
355; on bond for an annual sum, 
until, &c. VIII. 139; on note pay- 
able in goods, 376; by bearer or 
indorsee of specialty, 376. 


dower, 425; deceit in sale, V. 327. Debtor and creditor ; defects of law 
in the United States, I. 37; all 
debtor’s real estate can be taken on 
execution, 93; distribution of pro- 


See Agent and Factor, Principal & 
Agent, 2, V. 326; Assumpsit, VII. 
346; VIII. 362; Bills of Exchange 
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perty of deceased debtor, 93; laws 
of, III. 201; poor debtor committed 
by bail, IV. 179; fraudulent ob- 
struction to sale on execution, V. 
343; assignment of unreasonable a- 
mount of property to creditor, 343 ; 
creditor whose execution is unsat- 
isfied may file bill to reach equita- 
ble estate, 343; fraudulent assign- 
ment, 343; choses in action sold 
under decree of court of chancery, 
343; right to debt due from third 
person in litigation, 344; creditor 
having lien upon two funds, 344; 
security given to indorsers who be- 
come insolvent, 344; depositors in 
bank entitled to no priority, 344; 
transfer of property to creditors, 
VI. 144; books exempt from sei- 
zure, stat. of North Carolina, 411; 
goods exempted from execution, 
stat. of Ohio, 415; stat. of Ohio, 
415; Maryland, 423; commission- 
ers to revise laws as to, in Mas- 
sachusetts, 433; act of Maine, 442; 
priority, 2, 6, VII. 393; judgment 
lien, 3.6, p. 353; copartnership in- 
terest, 5, p. 393; stat. of Massachu- 
setts, VIII. 191: New Hampshire, 
424: remedy against indorser, IX. 
152: stat. of New Hampshire, X. 
130; transfer of debts, 448: stat. of 
Connecticut, 454. See Assigninent, 
Composition Deed, 1X. 94: Bank- 
rupt Law, VII. 207: Imprisonment 
for Debt: Joint Debtors: Notice, 
IIT. 137. 

Decisions of courts, proper subjects of 
discussion, I. vi. 

Declarations. See Evidence, 17, X. 
361. 

Decree of court heaving jurisdiction is 
evidence of grounds upon which 
rendered, V. 192. 

Dedication of land to public uses, 
common in Cincinnati, VIII. 377 ; 
public common, IX. 390; ease- 
ment merely, 390; public cannot 
convey, 391 ; fifteen years not ne- 
cessary in Vermont, 301; declara- 
tions are evidence, 391; of high- 
way, X. 432; of land to the public, 
see Evidence, VII. 216. 

Deeds, registry of, in the U. States, 
I. 90; alteration in, 348; executed 
by two and acknowledged by one, 
348; boundaries II.150; alluvion,150: 
appurtenances, use of water con- 
ducted artificially on the premises, 
150 ; office copies, 150; recitals, 
how far evidence, 150; opinion of 
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David Hoffman on construction of, 
Ill. 65; acknowledgements of in 
Illinois, 147; registry in Illinois, 
147 ; covenants implied in Illinois, 
150 ; laws ¢elating to, in N. Hamp- 
shire, 395; endorsement at the 
time of execution, 129; cancella- 
tion does not revest property, 129 ; 
grantee cannot show by parol, con- 
tents of deed cancelled by consent, 
129; valid conveyance, IV. 157; 
to stand seized to, 157 ; conveyance 
of fee by disseizin, 157 ; reservation 
in, 157; mode of usage admissible 
to show intent of reservation, 158 ; 
parol proof of consideration, 158; 
mistake between plan referred to and 
original survey, 158; give does not 
import warranty, 158; reservation 
of improvement for life, 158; void 
for uncertainty, 158 ; void, admis- 


‘sible to show extent of claim, 159; 


burden of proof as to genuineness 
of, 159; parol proof as to conside- 
ration, 159; executed by part only, 
159; construction of word “‘ about”, 
159; parol evidence, 159; bound- 
ing on river, 159; habendum and 
premises inconsistent, 349; deliv- 
ery of, 349; blank paper sealed and 
executed, deed subsequently writ- 
ten, 349; blanks filled up after ex- 
ecution, 350; limiting fee to take 
effect in futuro, 350; proof of 
execution, 350; voluntary convey- 
ance in Pennsylvania, 350; con- 
strued to carry into effect intention, 
V. 129; election by grantees, 130 ; 
mistake in description, 130; va- 
riance as to quantity of land, 130; 
by whom validity may be question- 
ed, 138; proof of delivery, 138; 
evidence of execution, 138; era- 
sure, 138; habendum controlling 
premises, 138; estoppel, 138; con- 
trolled by instrument executed at 
same time, 130 ; reservation, 139; ti- 
tle subsequently acquired by releas- 
or, 1389; innocent purchaser, 139 ; 
adverse possession, 140 ; destruction 
of, 140; variance, 140; omission 
to record, 140; from residuary leg- 
atee to executor, 140: stat. of 
Georgia, 380, 381; Alabama, 395, 
mistake in, VI. 141: fraudulent, 
144; where consideration is ex- 
pressed, 144, 145; where deed not 
recorded, 145; where knowledge 
of previous conveyance unrecorded, 
144; what passes way, 145: where 
fee passes of wife’s land, 145; stat. 
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mI 195 ; acknowledgment, Derelict property, case as to the right 


stat. N. H. 206; right of flowing 
passes as appurtenance, 1, VI. 355; 
usque ad filum aquae, 2, p. 355; ad- 
verse possession, 3, p. 355; delivery, 
4, p. 355; stat. of N. Carolina, 411 ; 
Ohio, 419; contradictory descrip- 
tions, VII. 356 ; want of seal, 356 ; 
depositions, &c. stat. Vermont, 
VIII. 190; of infant, void or void- 
able, 327 ; proof of sealing and de- 
livery, 376; partition, 370: repug- 
nancy, 376; alteration of, 3876; 
recording in Kentucky, 415; in 
District of Columbia, VIII. 416; 
production of deed, IX. 112; de- 
livery, 152; stat. Delaware, 158; 
deed taken by grantee without con- 
sent of grantor, 391; certificate of 
acknowledgment, 391; not dated, 
391; consideration, 391; act of 
Ohio, X. 170; recitals in, estoppels 
to parties and privies, 352; privies 
in law, 352; construction of, 352; 
right to use an alley, 352; descrip- 
tion of premises, 422. See Chan- 
cery. Court of Chancery, VIII. 
137 ; suit to cancel, see Chancery, 
2, VIII. 371; construction of, see 
Condition, II. 372; Condition, VII. 
208; Consideration, VIII. 132: 
cancelling, see Conveyance, 4, 
VI. 352; Covenant, VIII. 375. See 
Easements, Servitudes, 1V. 378; 
Evidence, 3,16, VIL. 359, 361; Ex- 
ecutors, &c. 9, VI. 360; Insur- 
ance, II. 377. 

Deer and Moose, stat. of Maine, V. 
205; Virginia, VI. 183. 

Del credere commission. See Agent 
and Factor, Principal and Agent, 
IV. 180. 

Delaware, legislation of, 11. 392; VI. 
199, 420; IX. 187. 

Delegates, house of, Virginia, VI. 175. 

Delivery conditional. See Bills of 
Exchange and Promissory Notes, 
Il. 377. 

Demand, on note on demand, V. 140 ; 
note payable at particular place, V. 
140. See Pleas and Pleadings, 8, 
VIIL. 413. 

Demurrer to evidence, admission 
made by, IV. 350; waives all for- 
mal objections, 350 ; joining in, 350 ; 
right of party to demur, VII. 356; 
judgment, VIIT. 140. 

Denman, appointed Attorney Gene- 
ral, V. 411. 

Deposit. See Bailment. 

Deposition. See Evidence. 


of the U. States in, Il. 119; defini- 
tion of, VII.32; vessel wrecked 
and abandoned, 33. 


Descents, law of, in the U. States, 


compared with that of England, I. 
79; land descends to lineal ances- 
tors in the U. States, 79: primo- 
geniture and distinction of sex abol- 
ished in the U. States, 80; rules as 
to representation, #0 ; various rules 
as to blood of first purchaser, 81 ; 
half blood relations inherit in the 
U. States, 82; preference of pa- 
ternal line, in the States, 83; law 
in Massachusetts, 85; Pennsylva- 
nia, #6: N. Carolina, 86: descent 
to husband or wife in Mississippi, 
376; of reversions and remainders 
in Mass. I]. 150; half blood under 
R. Island statutes, Lif. 129: stat. of 
Ohio, VI. 418: child in ventre, VII. 
395: alien, VIII. 141, 361: alien 
ancestor, 377: lands of alien, 378 : 
uncertainty of the law respecting, 
IX. 27. 


Description. See Conveyance, VII. 


211. 


Deserters, from foreign vessels, may 


be apprehended, I. 367: not to be 
punished with death, in time of 
peace, LV. 390. 


Detinue, Stat. Alabama, V. 392: de- 


parture, VIII. 180. 


Devise & Legacy. Ademption, I. 355 ; 


in possession of legatee, 356: of all 
rents in arrear, explained by parol, 
356: assumpsit may be brought for 
legacy in Delaware, II. 395: lim- 
itation over, III. 362: construction 
of, 362 : to wife, of part of testator’s 
estate advanced portions,not includ- 
ed, 362 : otherwise in case of child, 
362; executory devise when valid, 
369: limitation over, 369: de- 
vise of income, IV. 161; toa cor- 
poration to be created, 351: condi- 
tions precedent and subsequent, 
351: where actual disseizin, V. 140 : 
statute of champerty, 141: construc- 
tion of, 141: limitation over, 141 : 
to executors with power to sell, who 
die, 141: remedy for legacy, 351 ; 
vested, 352: construction of, 361: 
next of kin, 368: where devisee 
dies before testator, VI. 145:.de- 
vise of rents, &c. passes land, 146: 
construction of, 146: condition of, 
that wife of testator should remain 
his widow, 146: estate vests, 356: 
charged, 356: appurtenances, 356 : 
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of after acquired estate, stat. of Discovery of books, extent of order 


Connecticut, 435: construction, 
VII. 422: residue, 422; witnessing 
a will, 422: executory devise, 213: 
construction of, article upon, 332: 
per stirpes or per capita, 357: when 
devisees come into possession, 357 : 


for, X. 353 ; costs of application for, 
X. 353. 

Disinterring dead bodies, punishable 
in Vermont, II. 177. 

Dispensary. Stat. of N. York, VIII. 
431; N. Jersey, 435. 


life interest in chattels, 404: re- Disseizin. See Seizin and Disseizin, 


sidue for life, 404: charged upon 


X. 225. 


land, 3, p. 404: legacy is payment Distress, damage feasant, VI. 147: X. 


of a debt, VIII. 157: to be distri- 
buted at A’s discretion, 157: 
sed, 157: 
devisees shall come of age, 378: 
executory, 145: on condition, IX. 
122 
123: lien on partition, 153: legacy 
charged upon land, remedy, 172: 
adeemed, 172: legacy subject to 
debts, 107: description, 95: parol 
evidence, 6: to trustees, 97: ‘and’ 
construed to mean, ‘or,’ 302: de- 
visees not subject to payment of 
legacies, 392: all personal estate, 
419: one third of personal estate 
to widow, how construed, X. 206: 
extinguishment of a debt by a be- 
quest, 206: forfeiture of a devise 
to a town, in whose favor it ope- 
rates, 207: legacy personal and 
not assignable, 207: forfeiture of a 
legacy, in whose favor it cperates, 
207 : remedy on such forfeiture, 20s: 
widow's acceptance of provision in 
a will presumed, 208: condition sub- 
sequent, 208: whether absolute, or 
of life interest, 208 : contingent re- 
mainder, descent of, 208: remain- 
der and executory devise, 353: a 
third of the proceeds of an estate, 
oes to husband of legatee, 37! : 
fund to be resorted to,to pay debts, 
379: charge on estate giving fee, 
423 : construction of devise in trust, 
423; estate for life or in fee, 423; 
parol evidence, 423; what passes, 
423 ; what passes life estate, 424; 
life estate, 424. See Executors, &c. 
3, X. 429; Heirs and Devisees ; 
Will ; Executory Limitations, VIII. 
145. 

Dickinson S. F. his law school 
Amherst, If. 192. 

Digest of Cowen’s Reports, notice of, 
V. 294; of decisions, stat. Ken- 
tucky, VIIJ. 199. 

Diminution of Record. 
11, 12, VIII. 322. 

Discharge of seamen in foreign ports, 
policy of laws relative to, VII. 43. 

Discontinuance. Right of, IV. 351; 
infancy, V. 141, 


at 


See Error, 


Domicil, 


424. See Landlord and Tenant. 


lap- Distribution of intestate’s property, 
construction of, 180: if property in different place from 


domicil of deceased, V1. 356; stat. 
of Ohio. 418; Indiana, X. 164. 


2: in trust to support a lunatic, District. Construction of words ‘ more 


interior district,’ II. 151. 

Divorces, provision for women divor- 
ced in Massachusetts, I. 369; in 
New Jersey, II. 392; in N. Caro- 
lina, 399; legislative, objected to, 
If. 180; Governor Shultze’s opin- 
ion, 180; in Maine, 392; in In- 
diana, IV. 401; Roman law of, V. 
37; Stat. of Maine, 203; Georgia, 
330; Indiana, 389; Illinois, VI. 
198; Missouri, 407; Georgia, 436; 
Vil. 441; Kentucky, VIII. 201; 
Tennessee, 444; Louisiana, 459; 
Mississippi, 450: Delaware, IX. 
133: Maryland, 199; Alabama, 
204; Indiana, X. 164: Ohio, 169. 
See Husband and Wife, V. 348. 

Dogs, liability of owners, stat. of 
Ohio, VI. 420; mischievous, right 
to kill, 461; person harboring lia- 
ble, IX. 98. See Action on the 
Case, VII. 419; Wilful Injury, IX. 
117. 

temporary residence does 
not change, II. 151; unexecuted 
intention to remove, IV. 160; con- 
duct subsequent, intention, 160: de- 
clarations at going and returning, 
160; of testator, IX. 140; contin- 
ued till new one gained, X. 209; 
what residence changes, 209; re- 
vival of, 353. 

Dower, writ of in Massachusetts, I. 
214; in equity of redemption in 
N. Carolina, II, 398; at law, III. 
363 ; in equity, 363; law of in N. 
Hampshire, 395; transitory seizin, 
1V.351; writ of, V. 142; assign- 
ment of, 142; in land sold on ex- 
ecution, 344, 345: in equity of re- 
demption, 344, 345; seizin of hus- 
band, V. 345; stat. Alabama, 395; 
release of, VI, 149; stat. of Ohio, 
418; stat. of Maryland, 423; re- 
linquishment of, VII. 353 ; land sold 
under a fi. fa., 357 : jointure settled 





526 


on infant feme, bars, 395; ante- 
nuptial agreement with infant feme, 
395; action for, does not survive, 
396; arrears at decease of dowress, 
396; instant seizin in husband, 
VIII. 141; in reversion, 141; lands 


fraudulently conveyed to use of 


wife, 141; stat. of N. Carolina, 
197 ; new admeasurer may be ap- 
pointed, IX. 392; in equity of re- 
demption, 392, 393; in equity of 
redemption of a part of mortgaged 
premises, 393; devise of full ‘ dow- 
er,’ 393; presumed assent of widow 
to assignment, X. 210; dower ina 
slate quarry, 210; barred by matter 
in pais, 354; declaration in suit for 
lands set off, 354; amendment 
after verdict, 354; costs in, 425; 
damages, 425; See Waste, IV. 
187. 

Drunkenness. See Contract, Agree- 
ment, VIL. 389. 

Duelling, prohibited in Georgia, II. 


185; act of Georgia, V1. 43; con- 


stitution of Virginia, 176; stat. of 


Virginia, 122; Ken- 
tucky, VITT. 199. 

Dunning, John, sketch of his life, IX. 
4483; his style of speaking, 451; 
mode of examining witnesses, 453 ; 
visit to Berlin, 455. 

Dupin, his Précis Historique du Droit 
Romain, reviewed, II. 3°. 

Duress. See Marriage, VIIT. 405. 

Duties and drawbacks, 1V. 390, 391: 
stat. of U. States, VI. 395; VIII. 
465, 476; X. 152; Palmetto hats, 
II. 151; transfer of goods before 
entry, 152; lien of U. States for, 
373; bombazines, V. 311; fraudu- 
lent cancelling of bond by collector, 
V. 311; collector taking a check in 
piyment, 311; receipt of collector, 
311; authority of collector to 
bind U. SS. 311; tobacco, stat. 
Virginia, VI. 184. See Consign- 
ment, Consignor, &-c. V. 307. 

Dulton’s Digest, notice of, X. 463. 

Dwarris's Treatise on Statutes, no- 
tice of, VI. 219. 


Easement ; and servitudes, of tenant 
not affected by recovery in a writ 
of right, IV. 160; conveyance of, 
160; construction of, 378: extin- 
guishment, 378; libérty to dig ca- 
nal, V. 311; conferred by former 
owner, 359: ancient lights, X. 412; 
privilege of hanging lines across a 


Ohio, 415; 
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yard, in order to dry linen thereon, 
426. 

Ecclesiastical law of Massachusetts, 
IV. 78. 

Education, in the jaw, VIII. 
IX. 48. 

Ejectment ; history of action, I. 186, 
137; adverse possession, Il. 373; 
description necessary in, Ilf. 363; 
showing title in another, V. 142; 
release by one of two _ lestors, 
143; by hvir to recover inherit- 
ance of his mother, 143; adverse 
possession, 143: possession pre- 
sumed, 143: demise in declaration 
of, 143: proving joint demise as 


247 ; 


laid, 144: forfeiture of tenant’s 
right, 144: forfeiture for waste, 


144: tenancy from year to year, 
144: rule to appear, 144: offer to 
purchase by a party having title, 


145: aliens, 145: parol acknow- 
ledzment of tenant, 145: setting 
up equitable title, VIL. 357: notice 


to quit, 357 
cutor, 357: 
maintain, 
amendment, 


appearance by exe- 
tenant at will cannot 
358; by executor, 35c 
358 : repugnancy, 
558: tenant estopped to dispute ti- 
tle, 358: by purchaser at sheriff’s 
sale, 58. when judgment in evi- 
dence, VIIJ. lel: verdict for 
part, 1, p. 378: burthen of proof, 
2, p. 875: extent of possession, 3, 
p. 379: grant presumed, 4, p. 379: 
adverse possession, 5, 6, p. 379: 
joinder of defendants, 7, p. 379: 
trust set up, &, p. 379: im name of 
grantor, Where adverse possession, 
9, p. 379: disputing title of land- 
lord, 10, p. 350: in names of both 
grantor and grantee in New York, 
11, p. 380: limitations, notice to 
quit, IX. 98; service of declara- 
tion, 98: on warrant merely, 153 
entry, 153: conditional judgment, 
153: tender of deed, 153: uncer- 
tain verdict, 153: on title by judg- 
ment, 154: by occupant in posses- 
sion twenty years, $US: 
sion of woodland, 393: adverse pos- 
session, 394: occupancy of a part, 
when possession of whole, 394: 
severance of machinery makes it 
personal property, 304: trespass 


posses- 


for mesne profits, against whoin it 
hes, 394: property severed from 
the freehold, limitation, 394: tres- 
pass for removing property, 304 ; 
mesne profits, limitation, 394 : mort- 
gage by plaintiff after suit brought, 
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395: forcible entry, X. 354: proof 
of title by possession where a fee is 
claimed, 354: forfeiture under a 
mortgage, 304; re-entry for breach 


of covenant, notice, 426. See 
Chancery, 10, VJ. 349: Mort- 


gage, VII. 405. 

Eldon, Lord, merits 
judge, 1. 7. 

Election to pay in lawful or current 
money, VII. 359: by heir, VIII. 
186; IX. 120. 

Elections, regulated in Illinois, III. 
147: stat. of Maine, V. 205: Ala- 
bama, 391, 392: Virginia, VI. 177: 
Georgia, 436: Mass., VIII. 191: 
X. 185: Virginia, 441. 

Electors of President in Pennsylva- 
nia, Il]. 142: stat. of Kentucky, 
VILL. 199: Mississippi, 452. 

Emancipation. See Slaves, VII. 
233. 

Embezzlements. 
IX. 208. 

Emblements, reentry under condition 
of lease, V. 361. 

Emigrants, stat. of Mass. VI. 432. 

Emmett, Thomas A. sketch of his 
life, IV. 116. 

Encyclopedia Americana, extracts, 
from,as to rewards to informers, VII. 
468 ; notice by Prof. Park of article 
in, on courts of equity, X. 234. 

Engineer Civil, stat. of Louisiana, 
VII. 450. 

England, legislation of, VII. 446: I. 
363: IX. 208 

English decisions, too much respect- 
ed in the U. States, I. 11.: uses of, 
I. iv. 

English Reports compared 
American, VII. 266. 

Entry, writs of, what in use in Mas- 
sachusetts, 1.194: plea of /and,a 
barbarous expression, 21%: extent 
of, VIIE. 380: in name of party de- 
ceased, 380. 

Error, inserting new count after plea, 


as an equity 


Act of Parliament, 


with 


I. 348: refusing amendments, IV. 
150: assigning new, 160: party 


amending estopped from alleging, 
V.145: where jury passed upon 
one of two issues, 145: case which 
will not be revived by covrt of er- 
rors, 145: refusal to decide perti- 
nent questions of law, 146: refusal 
to exercise discretionary power, 
146 ; judgment nunc pro tune, 146: 
appeal from order of chancellor, 
146: where party might have had 
relief in court below, 147: bill of 
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exceptions entered on record, 147: 
mistatement of names of parties, 
147: error in record of inferior 
court, 147: technical errors, 147: 
writs of, costs, stat. Conn. 374: 
writs of, new regulation of, in Eng- 
land, 222: verdict over penalty of 
bond, VI. 357: damages assessed 
on all the counts and some bad, 357: 
writs of, stat. of Ohio, 414: defect 
in declaration, VII. 214: irregular- 
ity in swearing jury, 214: demur- 
rer abandoned, 214: action, debt, 
judgment, damages, 214: does lie 
on appointment of guardian, 359: 
refusal of new trial, granting new 
trial, not continuing cause, 359: 
separate writs of, by defendants, 
VIIT, 320; on refusal of writ of 
venditioni exponas, 380: duplicity 
in assigning, 3, p 381: clerical 
errors, 4, p. 381: errors in form, 5, 
p- 381: instruction as to facts, 6, 
p. 381. excess of verdict, remitti- 
tur, 7,p. 381: no breaches assign- 
ed, 8, p. 381: what defects of plead- 
ings will be supplied, 9, p. 381: 
record shows verdict on but one 
issue, J0, p. 382: diminution of 
the record, 11, 12, p. 382: that only 
one juror present when verdict 
given, and verdict not recorded, IX. 
IX. 98: on judgment satisfied, 154: 
retraxit, 154° direction not affect- 
ing verdict, 154: charge as to wit- 
ness’s meaning, 154; submission 
of law to the jury, 155. instruction 
on a fact, 155: omission to enter 
for whose use, 155: mistake of 
judge as to fact, 155: direction as 
to producing papers, 155: general 
objection at trial, 395; coram yo- 
bis, X. 355: judgment signed by a 
judge not authorised, 355: general 
judgment, some of the pleas being 
defective, 355: judgment on a writ 
of inquiry of damages, 355: omis- 
sion and mistakes in date, 355: not 
presented in lower court, 356: ex- 
ception, presumed taken in time, 
356: general judgment, some of 
the counts being bad, 356. See Ex- 
ceptions, &c. Bill of Exceptions, 
VII. 207: Misnomer, II. 380. 
Escape, bond for the limits, V. 147: 
voluntary discharge by creditor, 
147: sheriff not liable to individ- 
ual where part of fine imposed upon 
prisoner goes to such individual, 
VII. 214: action for releasing pri- 
soner, VIII. 382: averment of ar- 
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rest, &c. IX. 395: plea of pre- 
vious arrest for same cause and 


discharge, 395: of prisoners, act of 
185: commencement of 


Mass. X. 
suit, X. 356: writ, when issued, 
356. See Officer, Sheriff, IV. 380. 

Escheats, act of Ohio, X. 170. 

Escrows, release of dower, Il, 374: 
what essential, V. 345: delivery 
to be kept during pleasure of par- 
ties, 345. 

Estates of deceased persons, sold for 
payment of debts in Delaware, II. 
394: stat. Vermont, VIII. 188: 
subjection of lands of deceased per- 
sons to the payment of their simple 
contract debts, X. 457. 

Estate for life determinable on a con- 
tingency, IV. 160. 

Estates tail, in England, fine or re- 
covery necessary to bar, I. 70: 
barred without fine or recovery in 
the United States generally, 73: 
how barred in Delaware, II. 392: 
devise, VII. 215. 

Estoppel, disclaimer by tenant in a 
writ of entry, III. 129: by fact 
found in verdict, JV. 162: by judg- 
ment in trespass qu. cl. fr. 162: by 
covenants in a deed, 162: land- 
lord’s title, 351: tenant disclaim- 
ing tenancy, 351: running with 
Jand, 352: recitals by a State in 
its deed, 352: binds parties and 
privies, 352: by implication, 352: 
must be mutual, 352: binding par- 
ties only, 352: grantees under de- 
fective conveyance, 352: by re- 
cord, V. 143, 149: recital in bond, 
313: when decree in chancery is 
not, VI. 140: sheriff’s return, 147: 
acknowledgment of payment in a 
deed, VII. 214: by recital in lease, 
1X. 99: recital in bond, 99 ; rights 
of purchaser, 36: estoppel in pais, 
397: by averment not denied, 397: 
deputy’s official bond, 397: covenant 
that grantor or his heirs will not 
make claim,397; by extent of execu- 
tion, 397: by replevin, 397: by at- 
tachment, 397. See Deed, 1, X. 
352; 7, V. 139; Trespass, 1, X. 
404 ; Judgment, Former. 

Estrays in Indiana, IV. 401; stat. 
Georgia, VII. 441. 

Eunomus, letter Ill, notice of, VI. 
452; on law reform in England, V. 
211. 

Evidence. 
the nature of evidence, I. 141; sci- 
ence of, very imperfectly under- 
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stood, 142; expediency of allowing 
parties and persons interested to be 
witnesses, 318; an agreement as 
to evidence, is not annulled by a re- 
versal of the judgment, to proceed 
de novo, X. 357, 472; rules of, 5. 


Confessions and declarations of par- 


ties and others. Declarations of a 
deceased member of a family, I. 
349 ; of deceased persons, VI. 148 ; 
VII. 423 ; certificates of agents, I. 
349; declarations of conspirator, 
III. 130 ; of agents, in criminal pro- 
ceedings, 130; of third person in 
occupation of land as to extent of 
occupation, 365; recital in deed or 
bond, IV. 353; IX. 399; X. 427; 
declarations of grantor, IV. 353; of 
co-conspirators, 355; privity of es- 
tate, V. 150; admissions of party, 
152 ; declarations of agent, 152, 313 ; 
VIII. 386; declarations as to rent, 
evidence of, V. 313; acts and de- 
clarations, 314, 151, 153; VI. 149; 
declaration of deputy sheriff, V. 
314; offer by way of compromise, 
VI. 150; admission of particular 
fact in treaty for a compromise, 150 ; 
confessions made under influence 
of hope of favor, or fear, 11, VI. 
358; X. 212; VII: 360; fact as- 
certained by confession that is not 
admissible evidence, 13, VI. 359; 
declarations of a partner, VII. 217; 
of usury by mortgagor, 217 ; decla- 
rations of vendor, VII. 218; IX. 
400; confession of payment, 11, 
VIL. 360; acts and declarations of 
third person, 360; confessions of 
one of the defendants in case for 
negligence, 423; confessions and 
admissions, V. 151; VI.148; VIII. 
143; 1X. 399; admissions of a joint 
grantor, 17, VIII. 355; admissions 
of party, 23, p. 386; confessions, 
authority of agent, 22, p. 386; ad- 
mission of assignor of note, IX. 
399; declaration of wife, 100; de- 
claration of endorser, 100; decla- 
ration of shopman, 102; subsequent 
declarations of an agent who made 
a contract, 403; declarations of a 
third person in presence of parties, 
X. 361; of bankrupt, 426; admis- 
sion of debt, 427; declarations of 
auctioneer, 427; recognition by a 
grantee, of parol lease between 
grantor and third person, 359. 


Preliminary. Remarks on Parol to explain or contradict written. 


Entries in handwriting of party, IV. 
353 ; proving trust by parol, 355; 











Index. 529 


fraudulent release, 354 ; parol proof 
of reservation, 355; parol, V. 314; 
to explain deed, V. 152; X. 426; 
IX. 159; IV, 158; to contradict 
deed, X. 211; to vary deed, IV. 
354; extrinsic evidence as to de- 
vise, V. 346; X. 423; parol to ex- 
plain or alter will, V. 346; Il. 152; 
mistake in name of devisee, V. 346; 
parol evidence to show absolute 
deed a mortgage, V. 346; resulting 
trust, VI. 149; consideration ex- 
pressed in deed, VI. 149; parol, 
398; contradictory to written re- 
ceipt, VII. 218; money collected 
on judgment, 9, p. 360; parol, 17, 
18, p. 361; to explain written con- 
tract or assignment, 423; IX. 156; 
discharged insolvent is witness to 
impeach his own deed, VIII. 142; 
that record was made by register, 
142; parol to explain written docu- 
ment, 143; property in a corpora- 
tion, 16, p. 325; parol testimony, 
1, p. 352; 40, p. 355; that note was 
discounted at a bank, 36, p. 388; 
parol, IX. 102; assignment of a 
mortgage proved to be for security, 
400; parol testimony that a deed 
absolute on its face is a mortgage, 
403 ; appropriation of payments on 
two bonds, 401; parol proof of at- 
tachment on a writ never returned, 
402; parol testimony in case of 
ambiguity or illegibility, 403; date 
of writ not conclusive as to time of 
suing out, 403; verbal declaration 
of trust estate in land, X. 360; pa- 
rol evidence, 361; credit on letter 
of guaranty, 358. 


Depositions. Certificate of magistrate, 


I. 348 ; objections when to be made, 
348; commission to take deposi- 
tion under N. York stat. II. 389; 
re-examination of witness, 150; 
mistake in name, in comimission, 
1V. 350; certifying the hndwriting, 
351; perpetuating testimony, V. 
187, 1o8; proof of form of caption, 
311: stat. of Virginia, VI. 181: 
depositions taken abroad, 148: 
depositions in which unimportant 
parts not erased, 145: 186, notice 
of taking depositions, IX. 157: 
VI. 148: VII. 357: witnesses liv- 
ing over 100 miles from place of 
trial, VI. 355: stat. of N. Carolina, 
411: stat. of Mass. 429: of absent 
witnesses, allowing them to be 
taken under a commission, recom- 
mended by commissioners in Eng- 
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land, V11. 311; deposition de bene 
esse, 10, VIII. 304: witnesses, fe- 
male, stat. of Mississippi: 450: 
deposition of witness out of the ju- 
risdiction, 14], 142; objection to 
leading question, when to be made, 
IX. 392; explanations by commis- 
sioners, 302: commission to exam- 
ine, 117; exceptions to deposition 
waived, 156: depositions taken, at 
a former hearing, 156: deposition 
written by attorney, 157, 15s. 


Books, papers, documents, records, 


statutes, returns of officers, awards, 
verdicts. Copy of instrument in 
the hand-writing of defendant, I. 
349: execution of joint and seve- 
ral bond in suit against one obligee, 
349: record of another suit, III. 
129: recovery in another suit, 
130: substance of depositions cop- 
ied in the bill of exceptions, in ano- 
ther suit, 130; former recovery for 
the same cause of action, 363; for- . 
mer suit, V. 346: VIII. 387: no- 
tice in newspaper, III. 364 ; letters 
of deceased surveyor, 364: adop- 
tion of by-laws by a corporaadon, 
365: deed of partition not sealed, 
IV. 162: testimony of deceased 
witness, 162: VIII. 383: office 
copies, IV. 162: transcript of an 
account, 352: entries of third per- 
sons, 353: exemplification of deed, 
53: IX. 402: VI. 357: books of 
billiard table keeper, 1V. 353: en- 
try by clerk of a bank, 354 : acts of 
deputy surveyor, 354: books of 
surveyor, 355: book, transcripts 
from slate, 355: memoranda of no- 
tary, V. 147: return of officer, 148+ 
VI. 148: VII. 217: IX. 399: me- 
morandum, V. 148: exemplified 
award respecting land, 148; ver- 
dict when conclusive, 149: record, 
when conclusive, 148, 149: mis- 
take in award, 148: discharge un- 
der act abolishing imprisonment for 
debt, 150: notice to produce books, 
&c. 150: exemplification of re- 
cords of deeds, 150: ancient deeds, 
151: IV. 354: VI. 149: VII. 
361: lease, VIII, 387: exemplifi- 
cation of letters of administration, 
V. 152; execution of deed, prootr 
of, 152: recitals, 153: will, ex- 
emplification of, 153: warrant, 
153: admission of void note 
under money count, 153: 
books, 313: VII. 216: IX. 100: 
execution of deed, V. 313: re- 
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ceipt, 345: receipt book of de- 
ceased collector, 361: secondary 
evidence, 361: private acts, stat. of 
Maryland, VI. 200: records of 
deaths and burials, 357: statutes 
and decisions of the states, rules of 
evidence and property | in courts of 
U. S. 357: copies, 5, 7, 8, p. 357: 
general covenant, VII. 215: justi- 
fication by legal process, 217: pa- 
rol, of Justic e's judgment, 359: 
fraud in obtaining pe 2, p, 359: 
title papers, 3, p. 357: survey “ 
land, 7, p. 360 ; sti atute of U. 

14, p. 360; record of niet 
State, 15, 19, p. 360, 361; of 
foreign judgment, X. 210; as to 
reading a paper, VII. 3338 ; proceed- 
ings before a justice, 26, VIII. 336; 
record, 143; IX. 159, 399; record 
of probate of a deed, 8, VIII. 334; 
notice to produce, 23, p. 236; 33, 
VIII. 337; private acts, 2, p. 332; 
act of incorporation, 30, p. 357; 
written agreement, IX. 100; letter 
of wife in action of crim. con. 102; 
refusing to produce deeds, 133 ; re- 
ference to surveys, 159 ; deed, 157 ; 
docket, 157; power by administra- 
tor, 157; consideration of a deed, 
157; erasure, 158; partition by or- 
phans’ court, 158; transcript of 
justice’s judgment, 159; acknow- 
ledgment of deed not evidence of 
delivery, 159; justice’s certificate, 
308 ; justice’s certificate of a judg- A 
ment, 38; proof of execution of an- 
cient deeds, 309 ; ; judgme nt against 
principal, to what effect evidence 
on trial of accessory, X. 212; his- 
torical] facts, ancient authors, ; 308 5 
living authors, 353; plat of Cin- 
einnati, 353; exemplification 
letters patent, 359; execation and 
delivery of an instrument, 360; 
articles of agreement, 359. 
Hearsay. Of declarations as to time 
of person’s death, III. 363 
Secondary. Secondary 
commission of privateer, 5, 
323; of a lease, 323; 
evidence, X, 211; 
357. 


VUL 
secondary 
best evidence, 


or not produced. 
Loss of paper, affidavit of party, 
1.349; contents of paper lost or 
not produced, 349; Il. 365; 
VIIL. 383; search for lost will, \ 
153; non-production of books, 
proof of contents, 11, VILL. 304; 
Jost note, 18, p. 335: lost power, 


Presumptions. 


Sufficiency. 


Materiality 


of 


evidence of 


Character of parties. 
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; lost deed, 21, p. 387; 
1x. 100; aad books in 
court, 35, p p. 388; contract in writ- 


ing, X. 427. 
Evidence circumstan- 
tial, distinction oe and pre- 
sumptions, V. 231; to rebut pre- 
sumption of pee he 345; evi- 
dence of access of husband, VI. 148 ; 
129; release of dower, 149; notice 
of trust, 150; limitations, VII. 217; 
of character of plaintiff, IX. 156; 
presumption from time, 158; of 
time of delivery of a bond, 398; of 
payment, in what cases it may a- 
rise, 402; of payment by admuinis- 
trator to heirs, 402; of death of 
person absent, X. 212. 
Performance of condi- 
tion precedent, V. 148; evidence of 
breach of condition to save harm- 
less, VI. 150; authority to make a 
note, 12, VIIL. 325; conside ration 
of a note, 3), p. 383; execution 
proof of officer’s insnenan in goods 
seized, IX. 399; forgery, 402; pay- 
ment by one joint obligor, X. 361. 
and Relevancy. What 
surplusage, III. 364; adinission of 
irrelevant, IV. 353 ; immaterial, V. 
151; evidence in replevin, VI. 150; 
in action for criminal conversation, 
150; fraudulent conveyance, VII. 
215; evidence preliminary to other, 
13, VILL. 325 ; immaterial, IX. 156. 
pplie -d to partic ularcounts. Usury, 
. 148; note payable in reasonable 
time, Vil. 216; evidence under 
nil debet, 32, VIII. 587; evidence, 
under general issue, stat. of Ohio, 
VI. 414. 
Court and Jury. 
of 


is 


Relative provinces 


court and jury as to, X. 2i2; 
233; weight of evidence is for the 
jury, VIII. 143; instructions to 


the jury toomita part of de position, 
1X. 402; construction of evidence, 
157. 

Burden of proof. Prima facie evi- 
dence loss of vessel, V. 3)4: 
in case of confusion of goods, |X. 
403; plaintiff's account, prima facie, 
158, 

Of character, 

LLf. 366. 


Proof of handwriting, 


when admissible, 
Handwriting. 


vy, 149; VII. 360: IX. 100: of 
signature by mark, VI{l 423: com- 
parison of handwriting, 9, VIII. 


384: [X.155: general opinion as 


to signature being a forgery, loo: 
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competency, to prove handwriting, 
156. 

Inducement and collateral facts. Of 
information leading to acts, 13, VII. 
360. 

In mitigation of damages. Damages 
for destroying buildings, IX. 403: 
for cutting timber trees, 403: 
matter arising after plea, 1, VII. 
359. 

Accord and Satisfaction, VI. 359. 

Possession. Under ancient deed, I. 
349; evidence of possession, VI. 
149 ; dedication of land to pub- 
lic, VII 216; of possession, 4, p. 
359; of holding as tenant, VIII. 
142; limitation, 1X. 398; proof of 
tenancy under a third party having 
title, 401. 

Conspiracy. Conspiracy, VII. 397. 

Boundaries. Boundaries, 4, VIII. 383. 

Residence, IV. 162. 

See Agent, &c. Principal and Agent, 
8, VIII. 415; Assumpsit, 362, 128; 
Bills of Exchange, &c. Promissory 
Note, 8, 16, p. 167, 168; Chan- 
cery, Court of Chancery, 133 ; 
4; Corporations, VII. 211; Devise, 
1X. 96; Ejectment, 2, p. 378; Ex- 
ecutors, &c, 5, 6, VI. 360; For- 
eign Laws; Libel, &c. Slander, 
VII. 381, 382; Payment, V. 14, 
409; Perjury, VII. 375; Pleading, 


VII. 228; Practice, 7, VII. 414; 
IX. 141; Sales, for taxes, VII. 


230; Trespass, VIII. 420; Witness. 

Ex post facto Law, change of pun- 
ishment after offence, VIL. 363. See 
Constitutional Law, Constitution of 
U. S. IIL. 128. 

Exceptions, Bill of: Signing by 
judge, [V. 340; time of filing, 340; 
exceptions become iminaterial, VI. 
347; court will not go out of, VII. 
207 ; as to certifying evidence, 207 ; 
uncertain, 207; to rejection of 
award of referees, IX. 404; insert- 
ing judge’s charge, X. 336; reason- 
able time given to settle, X. 336. 

Exchange, par of, V. 310. 

Exchequer, sketch of the judges, VII. 
254. 

Excise on Tobacco, stat. Virginia, V1. 
184, 

Execution, Extent, &c. Joint against 
two whose several property, attach- 
ed, Il. 374; unlawful refusal to 
levy, 374; title acquired by defend- 
ant subsequent to levy, 374; laws 
respecting, in Connecticut, 178 ; in 
Kentucky. II. 182; several levied 
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at same time, 153; in Illinois, 
III. 148; levy “on part of a tract 
called’’ void for uncertainty, 367 ; 
sale on, joint property, 367; title to 
land under levy of, 367; tenant 
not indifferent, as an appraiser, 
where landlord is party, 367; con- 
sent by party to appraiser not in- 
different, will not avail, 367; a 
term of court must be described as 
holden of its first day, 367; unsup- 
ported by judgment, void, 367; de- 
fective levy on land, 367: on land 
mortgaged, IV. 164: return of, into 
clerk’s office, 164: issuing against 
absent debtor before filing bond, 
164: remedy against indorser for 
costs, 164: officer knowing prior 
conveyance, 164: redeeming where 
several parcels are set off, 164: 
proceeds of real estate sold before 
execution, 369: interest accruing 
subsequently, 369: fraudulent as to 
subsequent execution, V. 170: in- 
terest of cestui que trust in land, 
170: description of land sold, in re- 
turn, 170: variance between judg- 
ment and execution, 171: levy on 
all the right, title, &c. 315: fraud- 
ulently kept on foot, 315: requisites 
of a levy, 315: two executions on 
one judgment, 315: application of 
proceeds, 315; assignment of, stat. 
Georgia, 380: levy of, what neces- 
sary, 153: scire facias, 154: sale on 
satisfied execution, 171: assent of 
defendant, 171: return, VI 151: on 
judgment of restitution, 359, levy 
on lands, stat. of Ohio, 415- case of 
disputed property in chattels, stat. 
of Ohio, 415; levy on land, VII. 
218: imprudently issued, 361 : set a- 
side after seizure and before sale ,424. 
sale on, VIII. 393; levy on rent, 
charge, 9, p. 393; stat. Tennessee, 
445; return of notice to debtor, 1X. 
406; reversal of judgment after 
levy of execution, 416; seizure on 
execution of mortgagor’s interest in 
a chattel, 416; purchaser at sher- 
iff’s sale, 416; execution on judg- 
ment that has been satisfied, is 
void, 416; a deputy sheriff cannot 
act as such, and as a magistrate in 
levying an execution, 416; return 
on an execution, 416; satisfaction 
of an execution, 417; as to assign- 
ment of an execution, in effect, by 
the mode of levying, 417; notice 
of sale of equity of redemption of 
lands lying in different towns, 417: 
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liability of nominal plaintiff, 417 - 
levy after death of plaintiff, X. 212: 
act of Indiana, 165; lien waived, 
361; satisfaction, 362: judgments 
and, 374; priority of extent, 
423. See Officer, Sheriff, II. 387; 
Constitutional Law, VI. 148; Jus- 
tices, &e X. 377. 

Executors and Administrators. Plea, 
appointment as administrator. I. 
350; making debtor, executor, II. 
153; suing debt to estate secured 
by mortgage, 153 ; foreigner suing 
here, 153 ; trust property not assets, 
153 ; Mass. stat. of limitations begin- 
ning to run, 153; writ against, in 
Connecticut, 179; of mortgagees, 
179 ; suits against their securities in 
Kentucky, 181; statutes relating 
to, in Georgia, 186; in Indiana, 
397; in N. Carolina, 392; submis- 
sion of demand against estate, 374 : 
pleading general issue and plene 
administravit, 374; release by two 
out of three administrators, 374 ; as- 
signment of chose in action by, 
Il]. 130; sale by, under license, 
130 ; act relating to, in Pennsylva- 
nia, III. 142: in Maryland, 153: 
powers revoked during suit pending, 
363; gross negligence, 303; pay- 
ments made,on supposing estate sol- 
vent, IV. 163; insolvent estate, 
163; allowing farther time for set- 
tlement, 163 ; indorsement of note 
made in another state, 163; waste, 
163; oath before selling: 163; oc- 
cupying real estate, 163: penalty 
for not filing will, 163: executor 
dying before testator, 356; pro- 
bate of will, 356: death of exe- 


cutor during appeal, 356: lands of 


intestate, lability for debts, 356: 
executor de son tort, 356: power 
of, over lands of deceased, 356: 
marshalling assets in South Caro- 
lina, 356: suit upon their bonds, 
357 : deed from residuary legatee 
to, V. 140: proceeds of land sold in 
another State, 156: value in inven- 
tory not conclusive, 156: pleading, 
156 ; cannot benefit heirs at expense 
of creditors,156: trustees for devisees 
and creditors, 156: lapse of time 
before application for sale of real 
estate, 150 : charge of interest, 315 ; 
advances, 315: de bonis non, 315: 
ancillary adtministration, 315: dis- 
cretionary powers, 346; stat. Ala- 
bama, 394; nothing short of di- 
vorce or conviction of crime de- 


prives husband of right to adminis- 
ter on his wife’s estate, VI. 130: en- 
titled to relief ander the insolvent 
laws, 130: interest allowed against, 
after what time, 130; purchase by, 
130, 131: commissions of, 13}: ad- 
ministrator allowed for money ex- 
pended in mourning, 131 ; where ad- 


ministrator retains possession of 


stock in trade of intestate and car- 
ries on bis business, 131: mere de- 
laying sale does not make him lia- 
ble for difference between sale and 
appraisement, 131: commissions, 
151: executor renouncing, 151 - 
stat. Delaware, 199: release, 1, p. 
359: co-executor may accept sub- 
sequently, 2, p. 359: joinder, 3, 4, 
p. 360: admissions of a joint admin- 
istrator, 5, 6, p. 360: bond as ad- 
ministrator to convey, 7, p. 360 : 
declaration, 8, p. 360: deed, 9, p. 
360: debtor made administrator, 10, 
p. 360: caveat emptor, 11, p. 360: 
devastavit, 12, p. 360: acts done 
under void letters, 13, p 360: stat. 
of Mississippi, 401: Ohio, 417: 
Massachusetts, 423, 432: trover a- 
gainst, VII. 219: liability of joint 
219: interest in land Jevied on, 
219: profert of letters, 1, p. 361 : 
debt against, 2, p. 362: judgment 
de bonis propriis, 3, p. 362: liabili- 
ty of joint, 4, p. 362: suit as execu- 
tor or not, 5, p. 362: ‘* administra- 
tor,” description, 6, p. 362: plene 
administravit, 7, p. 362: costs, 9, p. 
362: averment, 12, p. 362: de son 
tort, intermeddling justifiable, 363 : 
set-off, 1, 2, 4, p. 396: priority, 
396: part qualify, 5, p. 396: specia! 
power to sell, 7, p. 306: account, 
rests, 9, p. 307; co upleting a build- 
ing contract of testator, 424; mort- 
gage of chattels, VIII. 144; execu- 
tor being guardian, how fund held, 
144; confession of judgment, not 
conclusive against surety, 144; for- 
eign administrator, 144; de son tort- 
145; stat. Tennessee, 444; Wil- 
liam’s Treatise on, hy Troubat, no- 
tice of, IX. 71; share of infant in 
estate of intestate, being in chance- 
ry, liable for proportion of debt of in- 
testate, 119: with what value 
chargeable, 160: not liable for mis- 
take, 160: chattel of no value, 160: 
sale of goods on credit, 161: waste 
by feme covert executrix, 161: lien 
of judgments, 161: power to sell 
land, 161: liability of joint execu- 
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tors, 162: payments to heirs, 162: 
legal advice, 162: costs of litigat- 
ing account, 162: remedy for waste, 
162: remedy on bond to executor, 
162: when an action for trespass 
personal, and when as executor, 
163: act of Maryland, 199; plene 
administravit, 404: set-off, 404; 
joinder of counts, 404; debt due to 
the estate from an administrator, 
404: bond of ancillary administra- 
tor, 405: examination of executor 
on oath, 405: must join to convey 
trust lands, 405: sole executor, 
405: deed by, without title, 405; 
fraudulent account, X. 213; ac- 
tion on bond, in whose favor, 213: 
charges arising after  testator’s 
death, 213: property received from 
foreign adininistration, 213: admin- 
istrator estopped to deny the valid- 
ity of sale made by him, 213: for- 
eign judgment, 213: interest on 
advances, 214: interest on execu- 
tor’s demand, 214: executor being 
a purchaser must account, 214: 
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executor to take as legatee, 429: 
staying proceedings against, 429: 
administration bond, 429. See Ac- 
tion, 1V. 335: Covenant, VII. 213; 
Devise, 6, 7, V. 141; Limitations, 
8, VI. 371; Payments, appropria- 
tion of, Appropriation, 339; Pleas 
and Pleadings, VIII. 163; Set-off, 
127; Surety, VII. 383; Trover, 
Vill. 174; Will, IX. 134. 


Executory limitations, VIII. 145. 
Expenditures, New Jersey, V. 379: 


Georgia, 380; Indiana, 388; South 
Carolina, VI. 191; New Jersey, 
194; North Carolina, 203; New 
Hampshire, 207; United States, 
390; X. 148; Missouri, VI. 405; 
Delaware, 420; Georgia, 436; 
Maine, 444; stat. Delaware, IX. 
289; Indiana, X. 163; Vermont, 
172. 


Extent. See Execution, &c. 
Extinguishment, imprisonment on 


execution, a bar to suit on collateral 
security, X. 365; of judgments, 374. 
See Satisfaction. 


proceeds of estate of which testator Exton’s Diceology, 322. 


had only a defective title, 214: es- 
topped by rendering an account, 
214: chargeable with compound 
interest, 214: as to charging exe- 
cutor with interest, 215: taxes 


paid by mistake, but in good faith, . 


215: taxes paid in another State, 
215: executor purchases, 215: by 


Extortion, exacting fee before due, 


IV. 165; under color of office, VI. 
361; by mistake, lol. 


F. 


False pretences. See Indictment, 1, 


2, X. 369, 370. 


unfaithfulness, does not forfeit False representation. See Action on 


compensation, 215: joinder of 


the Case, Case, 1, VIII. 368. 


count on promise by testator and False token, meaning of, X. 370. 
by executor, 215: money in hands Farm school, act of Mass. X. 185. 
of widow belonging to her before Fasting and Thanksgiving, days of, 


marriage, 215: ancillary adminis- 


stat. of Connecticut, X. 454. 


tration, 213, 214: actions by and Fee simple, words of inheritance ne- 


against, $10: what counts may be 
joined, 310, 523: of sheriff, for de- 


cessary to convey, I. 69; rule al- 
tered in some of the States, 70. 


fault of deputy, 362: survivorship Fees, stat. Alabama, V. 346. See 


of actions, 362: note given for 


Extortion. 


debt of deceased, 362: forbearance Felo de se, his will, IX. 82. 

not presumed from a note on time Felony. See Crimes. 

being taken, 362; trover in their Feme covert. See Husband and Wife. 
names, 362: foreign, maintaining Fences, damage to land adjoining 


suits in their names, 363; supplies 
to widow, 363 ; interest, 363; pur- 
chase of land by administrator, 363 ; 
discount of securities, 363 ; youch- 
ers, 364; suit on bond, 364; liabili- 
ty for co-administrator, 364; con- 
veyance by joint executors, 364 ; ex- 
penses of widow's funeral, 365; in- 


highway, III. 131; obligation to 
maintain, 1V. 165; wild Jands, 165. 


Ferries, stat. of Maine, V. 203: Con- 


necticut, VI. 435; Kentucky, VIII. 
200; Virginia, 443; Louisiana, 459. 


Feudal system evaded by custom, 1V. 


49; privileges of boroughs, VII. 
291. 


terest, 365; may enter up judg- Feudal tenures. See Tenures. 
ment obtained by testator, 428; pri- Feuerbach, a German writer, his 


ority of judgment, 423; assent by 
55* 


opinion of jury trials, I. 289. 
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Fief, how defined, IV. 254. 

Fines and recoveries, necessary in 
England in certain cases, 1. 70; 
Brougham shows the evil of the 
present system, 71; not necessary 
in the United States, 73. 

Fire Companies in North Carolina, 
IV. 397; stat. of Vermont, VIII. 
191; Kentucky, 201; New Jersey, 
435. 

Fire departments, stat. 
setts, VIII. 195. 

Fish, stealing, stat. South Carolina, 
Vl. 191; pickled, inspection of, 
stat. Maine, IX. 186. 

Fishery, free, is not an exclusive, LV. 
165. 

Fixtures, right of tenant to, VII. 219; 
not removed during term, 424; ma- 
chinery in a factory, 1X. 406 ; ques- 
tions arising as to, on changes in 
the possession of real property, X. 
53; between the executor and heir, 
56 ; between particular tenants and 


Massachu- 
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nuity, VII. 220; pledge, 220; debt 
of debtor insolvent, IX. 145; 
Cushing’s Treatise upon the Trus- 
tee Process, notice of, 221; trus- 
tee having charged himself, not re- 
examinable on scire facias, 406 ; 


act of Massachusetts, X. 194. See 
Assignment, Il. 369; Pleading, 


VII. 228. 

Foreign judgment. See Judgment. 
‘ereign Laws; laws of different 
States are, IL. 155; evidence, IV. 
305; how proved, V. 121; evi- 
dence, 143; knowledge by court of, 
316; proof of laws of other States, 
346; VI. 357; stat. of Missouri, 
406. See Law and Fact, 369. 

Foreign Quarterly Review, clarac- 
ter of Montesquieu’s Spirit of Laws, 
VI. 459. 

Forfeiture of life estate, V. 157; of a 
devise or legacy, see Devise, 4, 
6, X. 207; remedy for such for- 
feiture, 208. 


landlords, remaindermen or rever- Forgery ; altering date of an order, 


sioners, 59; on the transfer or 
pledge of the real estate, 61. 

Florida jand titles, IV. 390. 

Fonblanque’s Equity, Laussat’s edi- 
ion, noticed, VI. 447. 

Foote’s resolution as to sale of pub- 
lic lands, debate upon, IV. 81. 

Forcible entry and detainer in Con- 
necticut, If. 155; pleadings in, 
155 ; title, VIII. 146; by tenant at 
will, 333; possession, 338; what 
constitutes, VI. 151; matters of 
form, VII. 363; maintainable by 
whom, X. 365; actual possession 
sufficient, 365. 

Foreign attachment, Trustee process ; 
title to the property in controversy, 
I. 350 ; what trustees bound to an- 
swer, II. 173 ; set-off by them, 174; 
trustee under a will not proved, 
174; legacy by wife to husband ont 
of her property, 174; annuity left 
by will, 174; adverse claim by trus- 
tee, 174; property pledged not lia- 
ble, 174; regulated in Maine, III. 
391; in New Hampshire, III. 395; 
set-off, IV. 186; real estate, 186 ; 
where assignee becomes a partner, 
186; feme sole trustee marrying 
pendent lite, 186; contradictory an- 
swers, 357; stat. of Maine, V. 204; 
Connecticut, 376; fraudulent con- 
veyance of goods, VI. 152; against 
one of several joint contractors, 
343; tenant in common, 357; ap- 
propriation of payment, 387; an- 


Il. 376 ; of bank notes, what consti- 
tutes one offence, VI. 152; verdict of 
guilty, bar to subsequent informa- 
tion, 152; bank notes, VIII. 145; 
passing forged notes, 146 ; of a bank 
note, in the name of officers of ano- 
ther bank, X. 366; what is not a 
bill issued by order of the president, 
&c. of the U. States Bank, 366; of 
mortgage, 370; description of in- 
strument forged, 370; act of Mass. 
X.186. See Agent, &c. Principal 
and Agent, 3, V. 189: Indictment, 
VII. 366; Slander, 4, 5, X. 401. 

Fortifications, stat. of U.S. VI. 303. 

Former judgment. See Judgment. 

Foxes, Stat. Virginia, VI. 183; des- 
truction of, act of Vermont, X. 174. 

France, history of juries in, I. 291. 

Franchise, bridge charter, IV. 167; 
relinquishment of, 167; construc- 
tion of, 167; definition and nature 
of, VI. 86; case of Charles River 
Bridge Co. v. Warren Bridge Co., 
examined, 89; Enfield Bridge Co. 
v. Conn. River Co., 101; medical 
school of Geneva College, 361; 
grant of the return of all writs, &c. 
within a certain district, X. 431. 

Franking, act of Congress in 1882-3, 
in relation to, X. 159. 

Fraud, by false pretences and tokens, 
punished in England, [V.15 ; when 
matter of law, 169; illegal con- 
tracts, 357 ; rebutting presumption; 
357 ; concealment of material de- 
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fect, 357; presumed, V. 157: 
where adinitted that there is an ac- 
tual fraud, 158; judgment for larg- 
er amount than is due, 159); motives 
submitted to jury, 159: execution 
for full amount of judgment where 
part paid, 159; fictitious subserip- 
tions, 316; confession of judgment, 
316; judgment, 346; in purchase 
of goods, 347; person agreeing to 
bid iv for benefit of another, 347; 
fraudulent overdrawing, 348; re- 
liefin chancery, 348; false repre- 
sentation, 361; defeasance of note, 
VI. 164; suppression of facts by 
vendor, 362; cases in regard to pos- 
session by vendor, reviewed, VII. 
20; where action for, 356, 357; 
possession of chattels by vendor, 
364 ; representation by vendee, 397; 
vendee insolvent, 397; trust arising 
on fraud, 398; case of swindling, 
VIII. 69; representing a person as 
worthy of credit, 180; conspiracy, 
IX. 164; where bill accepted for 
the drawee by person not author- 
ised, X. 422. See Action on the 
Case, 1, 1V. 169; Action on the 
Case, Case, 1, VIII. 368; Bond, 
4, V. 124: Chancery, 7, 8, V. 126; 
Deed, 1, VI. 144 ; Evidence, 2, VII. 
359; Fraudulent Conveyance ; 
Limitations, 7, VI. 371; Sale of 
chattels, 1V. 123. 

Frauds, Statute of, original under- 
taking, I. 350; memorandum in 
writing, 351 ; consideration in writ- 
ing, Il. 155; what is a signing 
within, IIL. 329; parol agreement 
by tenant to surrender term for 
rent in arrears, 376; flowing lands, 
1V. 169; waiving damages, for 
flowing, 170; agreement to pay 
purchase money due from grantor, 
170; promise to make title good, 
170: original undertaking, 170; 
promise to pay in consideration of 
forbearance, 358; original under- 
taking, 353; promise to indemnify, 
V. 158; contract not to be per- 
formed within a year, 316; trust, 
lien, 363 ; where contract is partly 
executed, Vi, 132; part perform- 
ance, I, 3, p. 361; sale of a boat- 
load of wheat to be delivered at a 
future day, 361; debt of another, 
362: promise to pay debt of another, 
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406; where part of agreement is 
void by the statute of frauds, not al- 
ways void, X. 245; contract for in- 
terest in land, 431; pleading, 443. 
See Chancery, 6, V. 126; Guaranty, 
2, VIII. 148; Corporation, 136; 
Contract, 8, VI. 352. 


Fraudulent Conveyance, possession 


by grantor, 1.351; property at sea, 
351; possession, 351; annulling in 
equity, III. 131; circumstances 
showing fraud, 131; proving con- 
sideration repugnant to the one in 
the deed, 369 ; indebtedness at time 
of ante-nuptial agreement, 369; 
indebtedness at the time, IV. 170; 
debts accruing before conveyance, 
170; where deed void as to creditors, 
payinent of debts makes good, 357; 
deed conditioned for support of 
grantor, 358; actual fraud may 
be shown by subsequent creditor, 
V. 157; voluntary conveyance, 
158; by testator, 316; no change 
of possession, &c. 316; for nominal 
consideration, 347: foreign attach- 
ment of goods, VI. 152; possession 
of the property, 152; stipulation 
for reconveyance, 362; settlement 
ona daughter, 362; representation 
of title, 362; voluntary conveyance 
previous to one for consideration, 
363; stat. of Ohio, 416; grantee 
surveys his own entry, VII. 364; 
grantee cannot object fraud, 364; 
grantee buys bona fide, 364; by 
woman before marriage, VIII. 147 ; 
notice to subsequent grantee, 147; 
rents and profits, 147; fraud in 
law and in fact, 388 ; deed, LX. 164; 
mortgage, 164; chattels leased to 
vendor, 165 ; voluntary conveyance, 
165; chattels on land of vendor, 
165; voluntary conveyance, 407; 
an absolute deed intended as a 
mortgage, 407 ; proof of other fraud- 
ulent deeds between the same par- 
ties, admissible, 407 ; consideration, 
X. 216; construction of stat. of 13 
Eliz. c. 5, as to insolvency, 429; 
want of possession, 430. See As- 
signment, 4, VI. 340; Chancery, 
13, VI. 140; Dower, 4, VIII. 141; 
Evidence, VII. 215; Fraud: Insol- 
vent, &c. VIII. 182; Lis Pendens, 
VIII. 404; Mortgage, Equity of 
redemption, VII. 214. 


VII. 432; interest in land, 433; Free Masons, stat. of Mississippi, VIII. 


parol conveyance, [X.180; sale of 


timber trees to be cut down, 406; Freight. 


451. 
See Shipping. 


consideration need not be stated, French claims, stat. U. S. VIII. 476, 
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French code contrasted with the 
Prussian, IX. 12. 

French courts, officers of, V. 402. 

French West Indies, stat. U. S. VIII. 
476. 

Friendly societies, stat. N. Jersey, 
Vi. 192; stat. Pennsylvania, IX. 
192. 

Fugitives from justice, opinion of C. 
J. Reid, of Lower Canada, I. 297; 
case of larceny in Vermont, where 
the thief fled into Canada, 298 ; 
question as to the legality of 
proceedings, 300; right of sov- 
ereign to deliver up the felon, ques- 
tioned, 300; opinion in favor of the 
right of delivering up, 300; Gro- 
tius, Pufendourf, Vattel, Heineccius, 
Burlamaqui, Martens, recognise 
right, 301; English cases prove 
the same, 302; American cases, 394; 
extension of right to minor offen- 
ces discretionary, 307; governor of 
province has the same right to 
deliver up offenders as the king has 
in England, 307; court cannot in- 
quire what claim has been made by 
the foreign government, where the 
executive has ordered the accused 
to be deliveied up, 309. 

Fugitive from justice, habeas corpus, 
X. 36). 


Funds, stat. Ohio, VIL. 437. 
Fur trade, stat. of Ohio, VI. 420. 


G. 


Gales and Seaton’s congressional doc- 
uments, VI. 395. 

Gallison, John, eulogy on, I. 33. 

es preservation of, N. Jersey, V. 
379. 

Gaming, stat. Tenn. V. 386; and 
usury acts, admission of testimony, 
VIII. 36; houses, &c. stat. Lou- 
isiana, 454; bill by son to have re- 
conveyance of an estate conveyed 
by his father to discharge a gaming 
debt, IX. 120. 

Garnishment. See Foreign Attach- 
ment, VI. 343. j 

Garrow, Baron, sketch of, VII. 256. 

Gaselee, Judge, sketch of, VII. 254. 

— stat. North Carolina, VIII. 

97. 
General Average, see Insurance. 
a College. See Franchise, VI. 


Geology, stat. Tenn. VIII. 445. 
Georgia, legislation of, in 1828, II. 


185; proposed amendments of con- 
stitution, 185; legislation, VI. 435 ; 
Vil. 441. 

Georgia, question between and Che- 
rokees, V. 225; legislation of, 
320. 

Germany, state of legislation in, IX. 
234. 

Gift, presumption of, IV. 358 ; deli- 
very, VII. 364; delivery, VIII. 
147. 

Girard Stephen, decision relating to 
his will, X. 470; act of Penn. IX. 
194. 

Glassford on Circumstantial Evi- 
dence, extracts from, V. 231, 234. 
Godolphin’s adwiral jurisdiction, I. 

322. 

Gold Mines, stat. N. Carolina, VI. 
411; mining companies, stat. N. 
Carolina, VIII. 197. 

Goodwin’s New England Sheriff, V. 
208. 

Gould, J. Treatise on Pleading, VI. 
233; reviewed, VIII. 74. 

Governments, distinction between 
free and arbitrary, VII. 61; dif- 
ficulty of constructing, IX. 242; 
seat of, stat. Louisiana, VIII. 454. 

Governor, prohibition to commission, 
1V. 353 

Grain, stat. N. York. VIII. 431. 

Grant by the Crown, or State ; tolls 
where grant of market, V. 366; to 
patentees on behalf of freeholders 
of town, V. 159; reservation of 
land for public use, VII. 220; see 
Conveyance. 

Graves, stat. of Mass. VI. 430; rob- 
bing, act of Vermont, X. 173. 

Gravestones injury to, who entitled 
to action for, VI. 154. 

Gray, Francis C. extracts from his 
address at the anniversary of Wash- 
ington's birth day, VII. 448. 

Great Britain, see England. 

Greenleaf Simon, appointed Royall 
Law Professor at Cambridge, X. 
425; Reports, review of, 1V. 132. 

Grimaldi’s Pedigrees, notice of, VI. 
455. 

Grouse, stat. Massachusetts, VIII. 
195. 

Growing Crops, right of mortgagee 
to, VII. 220. 

Guarantor and Guaranty, evidence 
of acceptance, III. 370; guarantor 
and not a surety, V. 317; neglect 
of holder of note, 317; considera- 
tion of, 317; whole amount of pen- 
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alty not incurred, VI. 153; agree- 
ment to forbear, 153; demand and 
notice not necessary, 153; of price 
of goods sold, VII. 221; notice of 
credit given, 365; implied, 365; ap- 
plication of payments, 425; laches, 
VIII. 147; sale of goods, 148; letter 
of credit, 181 ; of price of an article, 


Harvard College; claim of the in- 


structers to be chosen fellows, l. 237. 


Heir, power to sell givén to executors, 


IV. 359; remedy for injury to grave- 
stones, VI. 154; liability for debt of 
ancestor, IX. 103. 


Heirs and devisees, lien, priority, VII. 


399 ; mortgage, 39) ; injustice of the 














181; to pay for porter until notice common law rule allowing them to 
to contrary, IX. 103; continuing take real estate without being liable 
guaranty, 407 ; creditor must take for simple contract debts of ancestor 
usual legal steps, 403; count upon, or devisor, X.457. See Election. 
for money lent and money had and High seas, meaning of, V. 318. 
received, X. 366; credit must be Hilliard’s proposed Digest of all the 
given upon it, 367; continuing, American Reports, IV. 207. 
367; notice of acceptance, 367; Hiring; hirer of a post-chaise, his 
laches, 367, 368; principal gives responsibility for the negligence of 
notes, general guarantor still liable, the driver, X. 256; driver must o- 
368; of payment of a loan, 368; bey his directions, if reasonable, 
continuing, 431; not continuing, 257; thing hired attached in suit 
431. See Assignment, Il. 369; against owner, 336; law relative to 
Bills of Exchange and Promissory contract of, VIL. 185; hiring out 
Notes; Letter of Credit, VI. 369. convict for costs, 365. 

Guardian and Ward ; power of guar- Historical sketch of Roman Law, re- 
dian by nature, Il. 155; action by — viewed, IT. 39, 
guardian against minor, IV. 171; Historical facts. See Evidence, 3, 4, 
guardian converting personal into [— a 
real estate, 358; guardianship in Hiwassece district, stat. Tennessee, 
socage, V. 159; guardian by na- VIII. 445. 
ture, 159, 160; husband and wife, Hobart, Sir Henry, new edition of his 
348; guardian ad litem, 348; stat. reports by Judge Williams, I. 334; 
of Alibama, 394; Georgia, 381; notice of his lite, 235. 
Louisiana, VI. 187; Maryland, 200; Hoffman, David, an opinion by him 
Mississippi, 401, 493; Ohio, 418; on the construction of a power of 


Mass. 42%, 432; X. 186; Connec- attorney and of a deed, III. 52; re- 
ticut. VI. 425; guardian ad litem, view of his Legal Outlines, 86; 
liability of, VIL. 393; guardian,in- civil law, his introductory lecture, 
solvent, 39; guardian by nature, — notice of, VIT1. 203. 


VIL. 388; stat. of N. Jersey, 436; Hog, hung for killing a child, I. 225. 
Tennessee, 445 ; loss, IX. 166; suits Ho/royd’s Law of Patents, V. 400. 
for demands of ward, 167; settle- Holt, Lord, value of his decision in 
ments by irdian, 167; lands held Coggs v. Barnard, J. 6. 
in trust, 167; act of Maryland. 199; Hopkinton lands, act of Mass. X. 188. 
rights of guardian and mother, X. Horne, appointed Solicitor General, 
Conveyance, 10, p. 204;  V. 411. 
Executor, &e. 2. VILL. 144; Infant, Horses, Surtess’s treatise on the law 
149; Parties, 407; Will, 3,V1.173. of warranty of, V. 288; what con- 
Gunpowder, act of Mass. X. 136. stitutes soundness, 290. 
H Horse racing, stat. of Georgia, VII. 
; $41; Indiana, X. 165. 

Habeas Corpus ; awarding, IV. 359; Horse thieves, act of Indiana, X. 165. 

imprisonment under judgment, 359; Horticulture, stat. of Mass. VI. 426. 


216. See 


under a writ of ne exeat, 359; pro- Hospitals, for travellers on the Mis- 

ceetlings, VI. 154. sissippi, stat. of Missouri, VI. 407; 
Hardwicke, Word; his merits and © stat. of Mass. VIII. 195; N. York, 

character, [. 6; VII. 457. 432; Louisiana, 455, 459; stat. U. 
Harris’s Entries by Evans, notice of, States, 477. 

VIII. 84. Howe's Practice, to be edited by 
Harris and Gill’s Reports, review of, | Theron Metcalf, IL. 199. 

IIL. 314. Hughes on insurance, American edi- 
Harrison's Dige’ , notice of, IV. 200. tion, notice of, X. 476. 
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Humphreys, James, biographical no- 
tice of, V. 405; review of his work 
on real property, I. 58; merits of 
the work, 60; extracts from, show- 
ing what ought to be the charac- 
teristics of the law of real property, 
62; remarks on tenures and trusts, 
63; tenures, 64; trusts, 67 ; objec- 
tions to having words ot inheritance 
necessary to convey a fee-simple, 
69; fines and recoveries for barring 
estates tail, 70; on tacking mort- 
gages, 74; joint tenancy, 76; lease 
and release, 89; distribution of pro- 
perty of deceased debtor, 93 ; limit- 
ations, 97. 

Husband and wife ; married women, 
in England, cannot convey without 
fine or recovery, |. 73; but may in 
the United States, 73; right of feme 
covert to sue as a feme sole, 350; 
how far may act as feme sole, 350; 
marriage of feme sole not to abate her 
suit in Mass., 374; feme covert con- 
veying her estate, Il. 153, 154 ; con- 
struction of conveyance, 154; re- 
lease of dower, 154;  post-nuptial 
settlement by stranger, 154; post- 
nuptial settlement by husband, 154; 
reservation of powers in, 154; in- 
come, not attachable as husband’s, 
154; advances to husband by wife 
out of her separate property, 154; 
her will under power, probate of, 
155; actual marriage must be proved 
in information for incest, 163; how to 
be proved, 163; marriage regulated 
in Delaware, 395; construction of 
marriage settlement, ILI]. 136; pro- 
ceeds of wife’s land sold by order of 
court, 371; choses in action of wife, 
371; ante-nuptial agreement, 371; 
wife dying entitled to proceeds of 
lands sold, 371 ; agreement between, 
371; feme sole’s marrying does not 
abate her suit in Virginia, 398; biga- 
my, punishment for, in England, 1V. 
15; in N. Carolina, 398 ; stat. of N. 
Carolina, VI. 202; earnings of wife 
after separation, [V. 171; wife wit- 
ness in indictment for assault upon 
her, 172; note given to wife in maid- 
en name, 172; adulterous cohabita- 
tion, 174; tax on wife’s trust proper- 
ty under a statute of Mass. 282; evi- 
dence of marriage, 340 ; feme covert 
acting as feme sole, 359; gift to wife, 
359; conveyance in trust for wife, 
359; feme covert acting as sole, 
359; disabilities of feme covert, 360 ; 
pledging wife’s choses in action, 360; 
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feme covert how far may act as sole 
as to separate estate, 360 ; construc- 
tion of marriage settlement, 368 ; 
rights of feme covert in N. Carolina, 
397 ; separate maintenance, V. 
160 ; subsequent abandonment, 160; 
wife’s claim upon real estate of her 
husband, in Cuba, 249; has no right 
of dower in his estate, 250; ante 
nuptial contract, 318 ; cohabitation, 
322; marriage out of county of jus- 
tice, 322; merger of trust estate of 
wife in legal, 327; compromise of 
bill for divorce, 348 ; solicitor cannot 
proceed against wifle’s consent, 348 ; 
partition of wife’s estate, 342; ser- 
vice of process upon wife, 348 ; suit 
for divorce, 348 ; adultery, 349 ; hus- 
band’s earnings, 349 ; statute of lim- 
itations, 352 ; guardian, 348; suit by, 
349 ; suit by feme covert, 356; ante 
nuptial agreement, 362 ; right of hus- 
band to administer on wife's estate, 
VI. 130; when husband responsible 
for torts committed by wife, 137; if 
maintainable, the action should be 
brought against both, 187; when 
wife entitled to money secured by 
mortgage, in preference to creditors 
of an intestate, 138; deed, 145; de- 
vise, 146; evidence of access, 145; 
criminal conversation, 150; femes 
covert, acknowledgment of deed, 
stat. Kentucky, 195; femes covert 
whose husbands are under guardian- 
ship, stat. of Mass. 430; chose in ac- 
tion, 154; where husband abandoned 
country during Revolution, an an- 
nuity given to wife in his absence, 
154; mortgage by husband assigned 
to wife, VII. 221; life interest in 
slaves, 225; hu-band’s right in 
choses in dction of wife, considered, 
321; alimony, jurisdiction, 345 ; esti- 
mate of, 345; IX. 140; right to a 
slave, VII. 365; slaves of infant 
wife, 365; agreement of separation, 
valid, 365; separate property of 
wife, 399; forgiveness, 3!9; right 
of ferme to sue husband, 399; suit 
by infant feme, 6, p. 399; marriage, 
voidable, 7, p. 399, wife's expenses 
in suit for divorce, 400; costs for 
husband against wife, 400; bill of 
exchange, 424; survivorship, VIII. 
148; marriage settlement of 
infant feme, 160; husband’s right 


in wife’s estate, 3¢9; marriage, 
stat. Virginia, 441; feme covert, 
her will, IX. 80; feme_ covert 


trades as single woman, 102; note 
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by husband and others to wife ad- 
ministratrix, 103; separate main- 
tenance, 103; husband receives an- 
nuity due to wife separately, 121; 
condonation, 140, marriage, 140; 
adultery, 140; restitution, 140; 
amicable suit, 167; survivorship, 
167; evidence of marriage, 167 ; 
supplies to the wife, 408 ; how hus- 
band may supply the wife, 408 ; mar- 
riage articles, 414 ; stat. of N.Hamp. 
X. 178; Mass. 194; wives de<ert- 
ed by their husbands, act of Mass. 
194; trust for benefit of wife, 216; 
demand on note, of trustee of sep- 
arate property, 217; allowance to 
widow, 217; rent of wife’s lands, 
217 ; legacy to wife,379; marriage 
settlement, fraudulent, 301, 3282; 
as to recording, 352; agreement 
making partition, by feme covert, 


QQaw 


388; deed of separation, effect of 


reconciliation, 432; wife’s agency, 


Imprisonment, for torts, stat. 


Improvements on 
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two, 157; mishomer, 157; court 
having jurisdiction, LV. 360. 

Ver- 
mont, V. 206. 


Imprisonment for debt, unjustifiable, 


1.43; act of Maine, VI. 442: Mass, 
431; New Hampshire, 208; Ver- 
mont, V. 206; Connecticut, X. 4455 
N. Jersey, V. 379: Delaware, VI. 
422; IX. 189; Maryland, VI. 423 ; 
Tenn. VIII. 445; IX. 445: stat. of 
Ohio, VI. 413; soldiers of the rev- 
olution exempt, stat. Indiana, V. 
389. See Satisfaction, VI. 381. 
land, statutes of 
Massachusetts giving compensation 
for improvements made on lands by 
persons holding under defective 
titles, considered, IL. 294; on land, 
under void title, LIT. 372. 


Incendiary publications, printed un- 


der one jurisdiction to be published 
in another, indictable, VIII. 66. 


433: arrest of feme covert, 433; Incorporations, see Corporations. 
false representation by feme covert, Incumbrances, implied, on estates in 
433; marriage settlement, 438. Cuba, V. 242. 

See Action, 2, 9, V. 108; Chan- Indemnity. See Contract, VII. 210; 
cery, 6, VI. 140; Considera- VIII. 133: Practice, 3, VIII. 165. 
tion, 3, VI. 350; Foreign Attach- Indiana, legislation of, 11.396; IV. 
ment, Trustee Process, 1V.186; 399; V. 388; X. 163; VII. 239; 
Frauduient Conveyance, 1, Vill. sketch of Constitution of Supreme 
147; Infancy, X. 371; Pleading, Court, 326; notice of reports, 327. 
VII. 227. Indian affairs, commissioner of, stat. 
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Idiots, in Illinois, III. 148; Mary- 
land, 152; Kentucky, VIII. 200; 
Virginia, IV. 394. 

Illegality of contract, see Contract, 
Agreement, 2, VI. 132. 

Illinois, legislation of, III. 145; VI. 
197; grant, VII. 366. 

Impeachment, by the Senate, this 
provision of the Constitution discus- 
sed, X. 127; constitution of Vir- 
ginia, VI. 176; of Judge Peck, IV. 
415. 

Impeding justice, defendant gets 
possession of the writ, IX. 408; 
charging the intention in the in- 
dictment, 408 

Imprisonment, False. Replication de 
sua injuria when good, II. 375; ar- 
rest of Daniel on writ againstSamuel 
G., 375 ; what sufficient arrest, 375 ; 
where officer does not comply with 
requirements of statute, V. 156 ; mo- 
ney extorted from party in custody 
of officer, 157; where several dam- 
ages are given in action against 


U.S. VILL. 477. 


Indian chiets, medals to, stat. of U.S. 


VI. 304. 


Indian Department, stat. U. S. VITI. 


477; V1. 395. 


Indians, trading with the, forfeiture 


for selling spirits, LIL. 131; stat. of 
U.S. 1V. 391; VIN. 477; Miss. 
VI. 399 ; VILL. 451: Georgia, IL. 
186; V. 381; VI.436; VII. 443; 
Alabama, III. 401; IX. 206; New 
York, VIII. 432: N. Jersey, 425. 
See Cherokees. 


Indictment, furnishing a copy of, be- 


fore trial, Il. 156; separate trials, 
156 ; larceny on board a ship in port, 
what allegations necessary, LV. 324; 
amendment of, in Engtand by stat- 
ute, 21; not certified to be a ** true 
bill,” 172; stealing property of A, 
B and C, proof of stealing some of 
each, 360; misdemeanor made fe- 
lony by stat. 360; former convic- 
tion, 360; using depositions, 361; 
omissions, what fatal, 361; one 
count bad, V. 160; for perjury, 
362; VI. 363; does not he agains- 
a person for abusing family of ano- 





540 





Index. 


ther, 155; stealing bank notes, Indorsement of writs, act of Mass. X. 


363, VII. 425; discharging -a gun 


187. 


to the injury of a sick person, 363 ; Infancy; deeds of infants void or void- 


averment, VI. 363; allegation of 
year, in the name of the people, 
VII. 221; indorsement of, by grand 
jury, 2215; conspiracy, 352; cer- 
tainty, 366; death not within year 
and day, 366; false spelling, 366 ; 
averment of perjury, 366; forgery 
by altering, 367; contra formam 
stat. 367; description of grand ju- 
ry, 367; locus a parish lying in 
two counties, 425; for riot, 425; 
for murder abroad, 425: descrip- 
tion, venue, 426: for private inju- 
ries, VIII. 118; selling lottery 
tickets, 149; construction of verdict, 
182; stat. of N. Jersey, 435 ; join- 
der of counts, 1X. 104; for destroy- 
ing manufactures, 104; directors 
of a turnpike corporation, 409; 
turnpike directors, 409; contra 
formam, stat. 409; turnpike direc- 
tors, 410; offence of the same na- 
ture in two different counts, 410: 
two felonies charged in the same 
indictment, or two misdemeanors, 
410; construction of turnpike char- 
ter, 410; liability of turnpike di- 
rectors, 410: exception that only 
one instead of two penalties adjudg- 
ed, 410; sentence to fine, without 
order of commitment till paid, 411; 
execution on judgment for a fine, 
411; new trial for crimes, 411; 
new trial for misdemeanors, 411 ; 
perjury, 411; numerical figures 


and initial letters, 412; invasion of 


able, VIII. 227; I]. 156; affirmance 
of, 156; infants, how emancipated 
in Louisiana, 187; infant enterin 

into joint contract, Il]. 163; voi 

or voidable acts, 1V. 361; embez- 
zlement, 361; note for necessaries, 
361; discontinuance, V. 141; torts, 
160; replication of new promise, 161; 
necessaries, 161; infant incapable 
of holding civil office, 181; civil 
law governs contracts by infants in 
Cuba, 245 ; suit for specific per- 
formance, 367 ; when, is capable of 
crime, VI. 155; conveyance by, 
155; stat. of Illinois, 198; Missis- 
sippi, 401; ratification of inlant’s 
contract, IV. 361; V. 161; VII. 
222, 400: 1X. 412; his contract for 
service, article upon, VII. 322; 
costs, 400; sale of his estate, 400 ; 
guardian ad litem, VIII. 140 ; limita- 
tions, 300 ; partition, 1X. 469; agree- 
ment, 167; maintenance of infant, 
121; must avoid contract within rea- 
sonable time on coming of age, 412; 
real estate of infants, the constitu- 
tionality of a state law of Ken- 
tucky authorizing the sale of, con- 
sidered, X. 297; injury to a hired 
horse, 371; infant husband liable 
for wife’s debts, 371. See Assault 
and Battery, 2, 4, V. 114; Hus- 
band and Wife; Tender, IV. 381. 


Informer, violations of revenue laws, 


II. 157; jurisdiction in admiralty, 
157 ; reward to, VII. 462. 


= property, 412; killing a Inheritance, amendment of law of, 


ast, 412; immaterial allegation, 
X. 217; contra formam statuti, 218 ; 
procuring indorsement of a note 
under false pretences, 369 ; procur- 
ing by false pretences a person's 
signature, under New York revised 
statutes, 370; negativing all the 
pretences in the indictment, 370; 
frauds indictable at common law, 
370; meaning of term “ false to- 
ken,” 370; charging distinct of- 
fences in the same count, 370; for 
forgery of mortgage, what must be 
alleged, 370; altering receipt on a 
mortgage, 370; description of in- 
strument forged, 370; by private 


proposed in England, VII. 450. 


Injunctions, regulated in Connecticut, 


I. 178; where injury is not re- 
parable, 377; where it may be irre- 
parable, V. 161; waiver of, 349; 
breach of, 349 ; dissolution of, 349 ; 
use of a stream of water, 349; stat. 
of Massachusetts, VI. 423; pay- 
ment on judgment enjoined, VII. 
222; right to issue, 401; notice, 
401; to railway company as to con- 
structing an arch over a mill race- 
way, IX. 121. See Appeal, VIII. 
361; Bond, VII. 350; Partnership, 
410; Practice, V. 370; IX. 127; 
Pleading, 6, VII. 410. 


prosecutor for public nuisance, 433. Inner Temple, new regulations pro- 


See Conspiracy, 8, 9, V. 128; Ju- 


posed in, III. 174. 


ry, 369; Statutes, construction of, Inns, licensing, statute regulating, in 
Construction of Statutes, VIII. 
374. 


Great Britain, I. 366. 
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Innkeepers, law relative to, VII. 193. 
See Jurors, VILL. 156. 

Inquest of office, possession of Com- 
monwealth under, IL. 157; resolve 
of legislature construed as a grant, 
157; how far evidence, 157 

Inquiry, writ of; time of entering nolle 
prosequi, X. 373; special leave not 
necessary, 373; statutes directing 
suits against public officers to be 
brought in county where fact com- 
pla ned of happened, 573. 

Insanity produced by intemperance, 
person not responsible for acts done 
under influence of, II]. 7; case of 
Drew, 7; opinion of Judge Story, 9: 
cace of Birdsall, 10; remarks of 
Dr. Drake, 10; temarks in Boston 
Medical and Surgical Journal, 16; 
custody of insane persons in Eng- 
land, IV. 22. See Idiots, &é.; 
Will, LV. 189: Lunacy. 

Insimul computassent. 
ance, VIII. 421. 

insolvent laws, defects of, I. 423 how 
far constitutional, 43, 44; of I[h- 
nois, Iif. 148; New York, IV. 95; 
marshalling assets—judgment in 
another State, 361; liens before as- 
signinent, 362; party to the pro- 
ceedings bound, though belonging 
to another State, 362: discharge in 
another State where parties belong, 
362; discharge after verdict and be- 
fore judgment, V. 161; waiver of 
plea, 161; contract made in ano- 
ther State, 162; new promise after 
discharge, 162: effect of discharge 
upon note, 162; promise to pay 
debt discharged, 162; moral obliga- 
tion sufficient consideration for sub- 
sequent promise by insolvent, 162 ; 
note assigned after discharge of ma- 
ker, 162; new promise after dis- 
charge available to assignee, 162; 
discharge void in part, 162; what 
constitutes habitancy, 163; person 
arrested in another State after dis- 
charge, 318 ; discharge obtained in 
one state, 318; if insolvent debtor 
is convict, may be examined, 318; 
surety, where principal is discharg- 
ed under insolvency act, 318; dis- 
continuance of suit, VI. 147; note 
given to creditor to induce him to 
withdraw opposition to application 
for benefit of insolvent laws, 156; 
conclusive evidence of insolvency 
is required, 156; where true state 
vf circumstances misrepresented, 
156; perjury by insolvent, 156; 

VOL. X.—NO. XX. 


See Vari- 


Instructions 


Parties, V. 


Insurable 
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stat, of Louisiana, 187; retrospec- 
tive law, VII. 367; stat. U.S. VUIT. 
479; VI. 305; inso!vent discharg- 
ed by officer, 1X. 104; money paid 
by accommodation endorser, subse- 
quent to discharge, X. S71. See 
Evidence, 3, VIN. 142. 


Inspection Laws ; stat. of Mass., VI. 


426, 430, 431; N. Hampshire, VIUIL. 
428; N. York, 432; Virginia, 448; 
Tennessee, 449; Ohio, 438; Ma- 
ryland. IX. 199; Pennsylvania, 
1.6; stat. Maine, [s6. 
to representatives not 
binding, [V. 314. 


Insurance ; cases decided by L. Mans- 


field. VI. 67; revocation of power 
of attorney, H1. 377; against fire, 
richt of assured to make repairs, Lil. 
230; transter of stock, V. 320; 
agencies for, regulated in Penn- 
sylvania, IIIf. 144. 


Contract: what is a policy, X. 443; 


olicy to be construed liberally, 
‘ili. 149; usage, V. 363; I. ro 
gaming policy not good in Penn- 
sylvania, IV. 363; an opinion by 
Hon. Charles Jackson, on a ques- 
tion as to the priority of policies, IT. 
245; second assurance, X. 371; 
when the contract is completed, 
218; subsequent memorandum, V. 
362; slip not admissible to control 
policy, IX. 413; policy in blank, 
412; policy for third party ratified 
by him, VIIT. 152; ratification, IT. 
377 ; IX. 413; assent to assign- 
ment of policy, V. 317; sale of 
policy on life at auction, IX. 90. 
168; 2, VI. 364: 4, p. 
364; party to action, 5, VIII. 391; 
suit by assignee of policy, X. 372; 
“whom it may concern” 
belligerent property, | 352; pro- 
missory notes, V. 168; construc- 
tion of act of incorporation, V. 168. 
interest, JIT. 132; con- 
tracts to purchase, II. 378; proper- 
ty held in trust, 1. 351; interest of 
mortgagor, X. 218; mortgagor and 
mortgagee may each insure, 372; 
freight, V. 362; policy on freight, 
IV. 363; on freight by charterer, 
VIII. 153, 155; seaman’s wages, 
VII. 339; interest of commission 
merchant, VIII. 151; insurable in- 
terest in a house, X. 220; interest 
of lessee, VIII. 150; subject of life, 
executed for felony, VII. 436. 


covers 


Description of the subject or interest, 


3, VI. 364; 33, V. 167; duration 
56 
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and extent of policy, X. 434; “on 
account of the owners”’ will cover 
interest of two out of three ship- 
pers, II. 378; clause in policy re- 
quiring correct description, III. 
132; what covered by policy on 
property on board, IV. 173; insur- 
ance of yacht, X. 435; on proceeds, 
VILL. 152; on cargo and proceeds, 
IX. 413; usage, 413; goods in any 
American vessel, how to be ap- 
plied, opinion, 344. 

Representation and concealment, V. 
319; Vill. 150; IX. 106; fraudu- 
lent concealment, I. 352; materi- 
ality of concealment, 352; as to fire 
policy, VIII. 391, 392; assured is 
bound to know what facts are ma- 
terial, X. 220; underwriter bound 
to know the course of trade, 24, V. 
366 ; how far assurers are presumed 
to know marine intelligence, X. 219; 
person having ordered insurance 


must communicate intelligence of 


Joss, 219; neglect of captain to 
communicate loss, II. 150; intelli- 
gence received after orders to in- 
sure, I, 352; representations as the 
information of others, IL. 159; mis- 
representation as to title, II. 137; 
disclosures as to ownership, I. 158 ; 
mortgagor need not disclose his in- 
terest, X. 218; facts known to in- 
surer, [V. 363; X.219; implied re- 
presentation as to ship's papers, II. 
1538. 

Implied warranties and conditions ; 
what constitutes seaworthiness in a 
ship, 1. 102; depends on usage, 
103; seaworthiness, rule as to, II. 
159; at sea and in port, 1.352; ques- 
tion for the jury, 351; reasonable 
diligence, question for jury, 352. 

Express warranties and conditions. 
Warranty of American property, II. 
15:); of British, 5, V. 163; breach 
of warranty. loading at belligerent 

ort, IV. 363; time of sailing, I. 
352; storing oil and spirituous li- 
quors, VIII. 152; condition that the 
policy should be void if the assured 
conveyed, X. 218. 

Risk begins ; what a sailing, X. 434. 

Risk ends; termination of risk, V. 
319; computation of lay days, VII. 
426. 

Risks covered, X. 372; VIITL. 153; 
live stock, 150; freight, 353; loss 
to be borne by underwriters on ship, 
I. 103; loss of anchors, when a 
hawser stowed on deck, IV. 173; 








Index. 


risk in lighters, VIII. 154; 11, V. 
164; damage on railway, V. 319; 
case of seaman’s wages paid to con- 
sul abroad, where the ship is sold, 
VIII. 336; opinion as to case of col- 
lision, 46; free from illicit trade, 1, 
V. 163; subject of life policy exe- 
cuted for felony, VII. 426; acts of 
agents, 9, V. 164; judicial decisions 
not imputable to alien assured, 
163; proximate cause of loss, 1V. 
362; insurers not liable for more 
than a total loss, X. 220. 

Deviation and change of risk, I. 352: 
V. 319, 320, 363; delay, IX. 104; 
VIII. 182; not taking pilot, 1X.106 ; 
increase of risk, 1, VILL. 301; Saloe 
in Spain a port, VII. 426, altera- 
tions of a house insured, X. 220. 

Amount of interest; calculating per 
centage in valued policy, 1V. 172; 
value of goods in open policy, IX. 
104; valaed policy on profits, IV- 
362; cargo on time, 10, V. 164; 
amount of mortgagor’s interest, X. 
218. 

General average, X. 253; 37, VIII. 
154; can it arise where the peril 
is not averted, |. 336; partial loss 
and average defined, 21, V. 165; 
loss must be voluntary, X. 255; 
doctrine of Rhodian law as to gen- 
eral average, 255; on goods “as if 
specie,’ 372; cargo belonging to 
shipowner, 11.158 ; blankets to pro- 
tect the property, I. 353; question 
as toexpense of wages and provi- 
sions where vessel puts into a port 
to refit, X. 253; where consignee li- 
able for, 417 ; insurers liable in first 
instance, If. 158; adjustment of 
partial loss and general average, 
IX. 45; six different adjustments of 
the same loss by different insurance 
companies, 45; losses, minutes on 
adjustment of losses, X. 109; how 
assessed on underwriters, 115. 


Particular average ; boats on side, IX. 


204; in policy on ship, X.113; on 
freight, 113; 31, V. 167; IX. 106; 
on goods, X. 112; temporary re- 
pairs, 1V. 172; repairs at home, 
173; deduction of one third new for 
old, 173; 5, VI. 364; J. Jackson’s 
opinion as to the deduction, V. 252; 
other opinions on the same, 263 ; 
VI. 45; deduction of a third on 
iron strap, LV. 173; adding to cost 
of repairs damages of straining, &c. 
not allowable, 172; minutes on ad- 
justment of losses, X. 109. 
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Total loss and abandonment, II. 140; 
IV. right to abandon, 362; 
tota! loss of ship, IX. 106; sea dam- 
age, VI. 336; ship repaired is not 
total loss, 14. V. 164; estimate of 
expense of repairs, 9, VI. 365; acts 
‘of azents in case of valid abandon- 
ment at risk of insurers, 16, V. 165; 
how expenses, &c. incurred after 
abandonment are to be borne, X. 
116; repairs after abandonment, lV. 
172; duty of master to repair, 29, 
V. 167; abandonment, master’s 
wages on voyage continued after, 
if. 160; underwriter’s right after 
abandonment, 1. 352; authority of 
master VI. 364; 6, p. 
364; sale of ship by master, 23, V. 
167; freight, total of, 25, ™’. 
166; effect of abandonment, right 
to freight, 11. 159; not defeated by 
investment of proceeds of goods by 
supercargo in other goods, 35, V. 
168; revocation of. 1V. 362; no- 
tice of xX. 3 damage to 
more than one half of the value, 
19, V. 165; estimate of expense of 
repairs in reference to total loss, 27, 
p. 106. 


Memorandum and excepted losses ; 


302 


to sell, 


loss 


loss, 


loss on memorandum articles, 24), 
V. 165; stranding, IX. 105; X. 
435; where insurers on ship not 


liable to losses under 5 per cent. 
of the value of the ship, the value 
includes premium, I. 109; where 
policy provides that 1 per cent. is 
to be deducted upon payment of 
any loss, the deduction is not to be 
made in order to ascertain whether 
the loss amount to five per cent., 
411; expense of surveying cable 
not to be added to make up the 5 
per cent., L111 ; anchor lost and some- 
time after recovered, value included 
in the 5 per cent., 112; loss under3 
per cent., IX.104; what constitutes 


one loss under a policy, I. 104; 
joining successive losses, 1V. 172. 
Proofs. Proof of loss, V. 314; pre- 
liminary proofs, X. 371; 7, V. 164; 
certificate of a magistrate, X. 371; 

variance, 34, V. 167. 
Adjustment. Interest on loss, VIII. 


153 ; foreign adjustment, 154, 155. 
Return of premium. Opinion as to 
interest at risk, IV. 25; if laid up, 
VII. 426. 
Agents and_ brokers. 
broker, V. 362, 363 ; 
sile by attorney, II. 


Payment to 
VII. 426 ; 
377 5 agent to 
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sell cannot purchase, 377; act of 
secretary, V. 317. 

Proceedings. Action after sixty days 
notice, I. 353; allegations as to in- 
terest, II. 378; partial and total 
loss in one count, |. 353; revoca- 
tion pending action, Il. 378; bur- 
then of proof, 4, V. 163; IL. 157, 
158 ; production of survey, 1, 353; 
mortgagor cumpelling payment by 
foreclosure after judgment against 
insurers, X. 372. 


Insurance companies, incorporated, 
Ill. 372; IV. 395: VIII. 192, 201, 
432, 436, 443, 459; 1X. 90, 145; 
X. 188. 

Interest, on rents, V. 175; IV. 363; 
on accounts, V. 169; custom, 169; 
170; VII. 402; as damages, V. 170; 
on judgment, 170; on note after 
due, VII. 368; on a note discounted 


at six per cent. after it becomes due, 

X. 373; unliquidated demands, IV. 

363; from time of default, VIII. 

302; on accounts, 392; on ad- 

vances, 392; IX. 414, 1183; lea 

loci, VIII. 392; rate at place where 

payable, LV. 363; whether beyond 

penalty of bond, VII. 222; com- 

mission merchants, V. 169; com- 

pound, VI. 365; funds in hands of 

agent, 365; charge of, by adminis- 
trator, V. 315; allowed against ad- 
ministrator, from what time, VI. 
130; when trustees, executors, 
&c. chargeable with, V. 154, 310; 
VI.171; how computed on a mort- 
gage, X. 220; runs till payment in- 
to court, IX. 106; how payments 
applied, VII. 368; regulated in Il- 
linois, JIf. 149; England, 224; 
France, 236; Indiana, X. 165. See 
Bills of Exchange, VIII. 186; 
Bond, 130; IX. 119; Executors, 
&c. VII. 396; 8, 16, X. 363, 365: 
10, 11, 15, 16, p. 214, 215; Limit- 
ations, 16, VIII. 404; Mortgage, 
VI. 372; Trover, VIII. 420; Trusts, 
V. 371; Usage, 3, VILE. 174; 
Usury. 

Internal improvement, stat. of United 
States, 1V. 329; I. 367; VI. 394, 
395; VIII. 464: report in Maine, 
VI. 446; stat. of Massachusetts, 
426, 427, 429, 433, 434; VIII. 194; 
X. 193; Vermont, 174, 175 ; New 
York, VIII. 430; New Jersey, VI. 


192; VIII. 434; a Vi. 
205, 397; IX. 192, 194; III. 144; 
Illinois, 146, 149, 150; VI. 197 : 


Delaware, 421: IX. 187, 191; Ma- 
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ryland, VI. 423; IX. 198, 202; 
Virginia, VI. 185. 186; VIII. 441; 
Noith Carolina, VI. 202, 204, 412; 
VIIL. 198; X. 162; South Caroli- 
na, VI 191; Georgia, 436, 440; 
Alabama, V. 390; IX. 206, 207; 
Mississippi, VII. 452: Louisiana; 
Vi. 188, 190, 191; VII. 455, 
458; Tennessee, V. 386; VIII. 
446; IX. 446; Ohio, VI. 419; 
Vill. 437; Kentucky, VI. 197; 
VIII. 200; X. 163, 167; canal acts, 
right of proprietors of canal to en- 
large it, X. 418; limiting time for 
completing canal, 418; use of wa- 
ter, VI. 348; railroad, whether a 
Duisance, 470. 

Interpleader at law, former proceed- 
ings by, VII. 311; objections, 312; 
substitute proposed by commission- 
ers in England, 312; by sheriff, 
Il. 160; must contain offer to bring 
money into court, VIL. 36x. 

Intestate, leaving separate and joint 
creditors, VI. 156. 

Intoxication. See Contract, Avgree- 
ment, VII. 389. 

Inventories, siat. New Hampshire, 
VIIL. 428. 


Iron, manufacture encouraged, act of 


Tennessee, 1X. 446. 
J. 


Jackson, Charles, his treatise on real 
actions reviewed, I. 85, 194; op'n- 
ion on a question of general aver- 
age, 336 ; opinion on a question as 
to priority of policies of insurance, 
II. 245; on subject of writ of right, 
noticed, VIII. 60. 

Jails, to be used by United States, 
stat. Alabama, V. 393. 

Jailors, stat. Maine, V. 203. 

Jay, C. J., his opinion as to appoint- 
ing justices of the Supreme Court 
justices of the Circuit Court, IV. 
293. 

Jettison, goods laden on deck, IV. 
173 


Jack, John, his epitaph at Concord, 
IV. 199, n. 

Joinder of counts. See Indictment, 
IX. 104. 

Joint debtors; as to severing, VII. 
222. 

Joint tenants and tenants in com- 
mon ; survivorship in joint tenan- 
cy, I. 76; changed in the United 
States, 77; survivorship abolished 
in Georgia, II. 186; levy on inter- 


est of, act of Connecticut, VI. 435: 
sale by tenant in common, III. 383 ; 
actions between tenants in com- 
mon, 383; license by one tenant in 
common to cut timber, IX. 439: 
liability of tenant in eommon for 
taxes and expenses of repairs, VI 
169, 170; levy on interest of, stat 
of Connecticut, 435 ; disseizin, X 
225; of personal property in North 
Carolina, 1V. 367. See Foreign At- 
tachment, Trustee Process, V1. 327 ; 
Trover, VIII. 420. 


Joint stock companies ; liability of 


directors where no charter is ob- 
tained, V. 363; suit by part of 
members, 363; relief in equity, 
368 ; bill by a portion of stockhold- 
ers, 3628; bill for dissolution, 368; 
assessments not due until whole 
stock subsbribed for, 1X. 106; lia- 
bility of treasurer, X. 435. 


Jones on Bailments, remarks upon, 


VII. 137. 


Journals of jurisprudence, European, 


list of, IV. 225. 


Judges in England, improvement in 


law since Revolution of 1688, ow- 
ing in a great degree to the perma- 
nent tenure of their office, I. 10, 11, 
12; in some of the States appointed 
by the legislature, 314; for limited 
terms, 314; can only hold to a cer- 
tain age in some of the States, 315 ; 
small salaries, 316; tenure of of- 
fice, X. 138; independence of the 
judiciary essential to liberty, IV. 
81; VII. 448; is the constitutional 
arbiter between the government 
and people, IV. 81; the most unpopu- 
lar branch of the government in its 
constitution, 412; list of, in the U- 
nited States, II]. 167; causes of re- 
moval, in Missouri, Il. 1284; alter- 
nate in different circuits, stat. Ala- 
bama, V .393; stat. Tennessee, VIII. 
446; ancient salaries of, in Eng- 
land, VIL. 458; new. in Westminster 
Hall, V. 222; list of, in the United 
States and State courts, 226; 
changes of, in English courts, 411 ; 
in Ohio, 411; elections and ap- 
pointments, IV. 22, 424. 


Judgments, enjoined in part, IH. 160; 


appearance, Hi); title acquired un- 
der judicial sale, IIIf. 132; in Ili- 
nois, 148; when eonclusive, 132: 
Il. 160; VIL. 392; IV. 363; want 
of jurisdiction appearing on the re- 
cord, 363; interest, 363; changing 
property, 363; priority of United 











Index. 


States, V. 170; priority, IX. 169, 
170; X 428; variance between, and 
execution, V. 171: conveyance by 
heir before death of ancestor, 171; 
who entitled to, where contradictory 
verdicts found on pleas to whole de- 
claration, 231; Stephen’s rule on the 
subject, considered and denied, 283 ; 
lien, VI. 366; IX. 169, 170; lien 
lost, 170; postponed by consent, 
171; lien upon lands, V. 350; X. 
374; contribution among purchas- 
ers of land, V. discharge of, 
350; in chancery, considered bind- 
ing upon real parties, 850; power 
of justices of the peace to open, VI. 
156; power to confess, IX. 169; 
stat. Delaware, VI. 199; discharge 
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by commitment, 366; arrest of, 366 ; 
X\. 374; plaintiff dies after verdict, 
Vil 222; for damages in action of 


debt, 222; no service, 369; in cur- 
rent paper, 369; reversal, refund- 
ing, VIII. 392; exceeding demand, 
392; uncertain in amount, 1X. 169; 
does not prevent partition, 170; in- 
terlocutory, not subject to error, 
171; binds only parties summoned, 
171; discharge of lien on sheriff's 
sale,171 ; of a superior court are con- 
sidered valid, 417; in an action on 
contract against three where two 
are defaulted, X. 221; where judg- 
ment is obtained by default upon 
an account annexed in which the 
defendant is credited for services, 
221; extinguishment of, 374; pur- 
chasers in good faith, 374; entering 
up judgment upon warrant of at- 
torney, 374; power of King’s 
Bench, to alter judgment of preced- 
ing term, 435; former judgment, 


IX. 3096; pleading former judg- 
ment, 396; former judgment re- 


versed, 396; where judgment is a- 
voided, V. 157; upon demurrer to 
declaration, VII. 304; where on 
erroneous grounds, when a bar, X. 
365; when a bar, 430; foreign 
judgment, VIII. 155; V. 351; 
judgment in another State, VIII. 
146; IT. 160; V.320; not conclu- 
sive, if fraudulent, 321; of justice’s 
court in another State, 170; au- 
thentication of, VI. 156; nul tiel 
record good plea to debts on, II. 
375; notice to defendant and 
appearance, 375; return, 375: 
void as to one void in toto, 375 ; 
plea of nil debet, 375; against one 
residing in another State at time, 
56* 





Jurisdiction, on an 
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376; no service or appearance, VI. 
366; jurisdiction, 366; IX. 102; 
plea to suit upon, VI. 366; mis- 
take of foreign court, IX. 103; 
foreign, evidence of, X. 210; not 
an objection that party was absent 
from the country where proceed- 
ings instituted, in certain cases, 
430. See Abatement, 1, V. 108; 
Bills of Exchange and Promissory 
Notes, II]. 372; Error, VII. 214; 
Evidence, III. 363; 5, VII. 859; 
Execution, VI. 359; Lien, VII. 
373; 2, VILL. 158 ; Limitations, VII. 
374; Pleas and Pleadings, 9, VIII. 
413; IV. 374; Practice, II]. 138; 
Trover, lV. 173; Variance, 1, VIII. 
421; Action, II. 367; Estoppel ; 
Trespass, 10, VII. 385. 

appeal whete re- 
cord shows court had not jurisdic- 
tion, VI. 157; crimes commenced 
under one jurisdiction and consum- 
mated under another, VIII. 69; 
judgments without jurisdiction, 1X. 
417; transfer of suit by statute, 418; 
jurisdiction as to amount, 418; suit 
against two out of three obligors, X. 
375 ; mandamus, 375; amount, 376 ; 
appearing on magistrate’s warrant, 
376; charging the offence in the 
warrant, 376; of court inquired into 
in another court, I. 353; of court of 
chancery, V. 351; suits against 
sureties of sheriff; 351; cancelling 
fraudulent instruments, 351; mis- 
takes, 351; off-set, 351; admitted 
by answering, 1, VII. 402; remedy 
against turnpike corporation, 2, p. 
402; solicitor’s bills, 3,4, p. 402; 
land title, 5, p. 402; et 402; 
compelling conveyance of land 
abroad, 7, p. 482; person being un- 
der the jurisdiction, his property is, 
9, 10, p. 403; reconveyance on 
failure of consideration, 11, p. 403; 
remedy at law lost, 13, 14, p. 403; 
concurrent jurisdiction Vi. 144; 
state courts, V. 321; where marshal 
of the U. States seizes property of a 
stranger, 329; over navigable 
streams, Indiana law, IV. 402; ju- 
risdiction of the courts of U. States, 
amount in dispute, 1.354, III. 134; 
IV. 364; VIII. 395; stat. of U.S. 
I. 354; VIII. 394, 397; the stat. 
appearing on record, I, 354; IV. 
365; averments in U.S. courts, in 
suits against banks, 1. 353, 354; suit 
against chief magistrate of a state, 
354; suits by U. States, as endor~ 





546 


sees, IT, 161; citizenship of parties, 
I. 354; Il. 161; denial of citizen- 
ship, 161; suits by administrator, 161; 

statement by record, III. 132; bills 
to enjoin a judgment, II. 161 ; @X- 
tinguishment of right to bill for in- 
junction of judgment, 161: foreign 
bills under the judiciary act, Lil. 
133; facts to give, appearing on re- 
cord, 132; whole stock of bank 
owned by State,—State nota party, 
133 ; final judgment unde + judiciary 
act, 133; dismissal for w: ant of, 133 : 

suits by aliens, 133; aliens domi- 





ciled in United States, X. 374; 
changing parties during pen- 
dency of suit, 133; penal 
laws of U. S. 373; suit against 


seaman for penalty for desertion, 
373: suits for penalty under the U.S. 
laws, 373 ; misnomer, X.375; error, 
IV. 364 ; judgments of circuit court 
in criminal cases, 364; venue on 
recognisance, X. 374; in equity, 
IV. 364, 365, 364,365; by consent 


of parties, 365; suits by bank of 


U.S VI. 367; under 25th Section 
of Judiciary Act, 367; note, VIII. 
394; taxation of costs in circuit 
court, 394; consul, 294; X. 345; 
return to writ of error, VIII. 396; 
urisdiction as to treaties, 3!6, 

7; X. 247; right to declare an 
article of a treaty, unconstitutional 
and void, X. 247 to 250; admiralty 
jurisdiction of U. States courts, 
extends to bills of lading and char- 
ter parties, III. 29; 1.354; V. 299, 
$21; X. 329, 263. 323; enforcing 
maritime liens, IIT. 31; wages, V1. 
333; where a murder is committed 
in inclosed parts of the sea, X. 263 ; 
lien for repairs, 325; jurisdiction 
as far as tide ebbs and flows, 322; 
place of rendering service ter- 
mines, 32); suit against state, 346; 
plea recived and then ordered to be 
taken off the files, 375; act of Vir- 
ginia, VI.178. See Action, VIII. 

359 ; Libel, &c. Slander, 5, 16, VII. 

331, 382; Lunatics, VII. rt 3; ; Ship- 
ping, Afuster’s Sale, 3, VIL. 406. 

Jurisprudence, contrasted with legis- 
lation, 1X. publications upon, in the 
Netherlands, IV. 210. 

Jury trial by, much praised in Great 
Britain and the U. States, 1. 274; 
absurdity of choosing judges by lot, 
275; history, 276; in Athens, ju- 
rors appointed by lot, 279; jury ne- 
cessarily in most cases guided im- 
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plicitly by the judge, 279; absur- 
dity of this mode of trial in compli- 
cated questions, 2¢1; good admin- 
istration of laws in ‘the U. States 
does not arise from jury trial, 222; 
in Sweden, of no use, 2°2; in in- 
dia, opinion of judges in that coun- 
try, 283; juries in France, 295 ; 
article in German Conversations 
Lexicon, 235; use of jury im the 
U. States, to neutralize the in- 
fluence of party, 2°7 ; advantage of 
a man’s being tried by his equals 
doubted, 285; Feuerbach thinks 
jury trial _ of use in popular 
governmeuts, 2¢9; objections of 
c onversations Lexicen to jury trial, 
289, 293 ; history of juries in France, 
2)1; objections to juries, cannot un- 
derstand ciises, 294; liability to 
prejudice, &c. 2953; expensive 
mode of trial, 295: in the Nether- 
lands, II. 198; right to trial by, X. 
%21; right of a person accused te 
argument be ieee, both upon law 
and fact, V}. 237; cases in Virginia 
on this subject, 244; challenge to 
array, V. 171; exceptions to grand 
jurors, 171; challenge, 171; IV. 
173; VI. 348; VII. 370, 223; X. 
221; challenge to the favor, V. 


172; juror who has formed opin- 
ion, V. 172; VI. 368; IX. 418; 
VII. 223; triors, V. 172; talesmen, 


VIL. 369; X. 2215 right of publie 
prosecutor to exclude juror, V. 173; 
exception to juror, 1X. 171; X. 
221; view, vis , S68 ; struck when 
grante d, v. 196; jury separate in 
eapital trial, a trial for larceny, 
VIL. 369 ; presumed to have been 
summoned, sworn, and to reside, 
370; irregularity in swearing, 214; 
innholders not qualified in Virginia, 
VIII. 156; bias, 156; stat. of Ten- 
nessee, V. 305; Alabama, 395 ; 
North Carolina, VIII. 197; Lonisi- 
ana, 455; IV. 389; instruction to, 
as regards facts, III. 328; IX. 
380; absolute direction by court, 
III. 384; charge, VI. 142: judge's 
charge on law not to be dis- 
puted, Vil. 223; as to instruct- 
ing the jury, 304; neglect to charge, 
IX. 3c] ; law left to the jury, 1X. 
443; w rong instructions to the j jury 
and right verdict, 418; instruction 
to jury on weight of evidence, X. 
221; as to discharging, before ver- 
dict, 377; rule requiring unanimity, 


considered, VII. 317; modifications 
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suggested, 318; right to poll, V. See Limitations, statute of, VI. 
197; IV.173: separation of jury, V. 370. 

201; VIL. 223, 2237; paper given to Kenyon, Lord, anecdote of, V. 416. 
jury by mistake, 237: testimony of Kidnapping, in Virginia, VIL. 22% 
juror in jury-room, 237: refresh- | Ohio, VI. 419. 

ments, 237: agreement by counsel, King’s College, X. 483. 

as to jury's giving in verdict ina 

capital case, 237: jurors examined L. 

as to the grounds ot verdict, II. 

339: misapprehension by jurors of Laborers, payment of, act of parlia- 
effect of, 389: insufficient and de- ment, VII. 446. 

fective verdict, I, 32: V. 335: Laches, bill by verdor for specific 
VI. 171: verdict not finding whole performance, 1X. 122. See Bills of 
issue, set aside, If. 140: defective Exchange and Promissory Notes, 


verdict amended by jury after sepa- If. 370; Guaranty, 6, 8, X. 367, 
ration, 3-7: altered by court in 36a. 


form, VI. 328: erroneous verdict, Lands and land titles ; law of real 
after ten years, 1V. 384; effect of property, what ought to be its char- 
eontrary verdict upon pleas to the. acteristics, I. 62 


2: history of. in Eng- 
whole declaration, V. 251: costs for land, 63: improvements in the U- 


one party and damages to other, nited States, 98: changes in the 
IX. 183; release of error, 183; sve- possession, as affecting the right 
cial verdict as to relevancy of tes- to fixtures, X. 53: construction of 
timony merely, 443; finding the United States stat. of March 2, 
evidence of a fact, X. 402; in fe'o-  1807,1.355: construction of United 
ny, VII. 358; verdict of guilty, bar States stat. of March 3, 1-03, 355: 
to subsequent information, VI, 152; title under donation certificate, 355 - 
jury fee, stat. of Georgia, 439; costs construction by the government of 
of view, IX. 107. See Error, 1X. a treaty, is binding, HI. 185: Span- 
98: Indictment, VIIL. 182; New — ish treaty of Is), 135 


>: proceed- 
Trial, Til 136; 4, 5, VIII. 405; ines against “ unknown heirs,”’ IV. 





Slavery, VII. 322. 361): location in name of person 
Jus Pretorium and Honorarium,char- deceased, 366: as to going behind 


acter of, V. 47. patent, VIII. 398: sale for taxes, 
Justices of the peace, X. 165: pro- 398: construction of patent, 399: 
ceedings presumed correct, VI.133: fee in soil of a road, 309: warrant, 
power to open judgment, 1G: au- IX. 171: warrant not returned tor 
thentication of judgment of, in an- a long time, 172: call for an entry, 
other State, 156; reversal of judg- X.378; prior and subsequent entry, 
ment, X. 377: void execution, 377; 373; construction of entry, 378; 
authoritv of, in New York, 377: entry under void grant, 3783; in 
stat. of Maine, II]. 390: Connecti- Florida, IV. 390; Pennsylvania, 
eut, X. 455: Virginia, VI. 177: II!. 143; New Hampshire, 396 ; 
North Carolina, If. 393: South subjecting lands to the debts of de- 
Carolina, VI. 192: Alabama, III. ceased owners, X. 457; injustice of 


490: V. 395: Indiana, IV. 492: V. the common law rule, 457; stat. of 
3389: Ohio, VI. 416: X. 169: Mis- North Carolina, VI. 411: act of 
sissippi, VI 400. Massachusetts, 10, X. 199: delin- 
Justinian code, remarks upon, VII. quent or forfeited lands, stat. Vir- 
58. ginia, VIII. 441; Ohio, 438. See 


Public Lands; Attachment, 1, 2, 
K. IV. 149. 
Landmarks. See Evidence, 4, VIII. 
Kaimes, Lord, his Treatise on the 383. 
principles ofequity, errors in, X.228, Landlord and tenant ; lease pre- 
230: his opinion on the subject of sumed from possession, IV. 366; 


copyright, 78. lease or agreement, X. 437; VII. 
Kentucky, \egislation of, I. 181: VI. 


427: V. 129; improvements made 
195: VILL. 198: act of, authorizing under agreement for lease, 129 ; 
sale of minor’s real estate, its con- contract constituting lease, 321 : 
stitutionality considered, X. 297. present demise, 1X. 107; day of de- 
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mise inclusive or exclusive, VI. 
157: lease from first day of one 
year to first day of next, X. 87": 
local custom under such leases, 
378: conditional lease, VII. 370: 
condition of not to remove 
property, V. 174: covenant to pay 
taxes, &c. 174; VIL. 156: to in- 
sure, VII. 427; assignment of 
breaches, I. 255 


’ 
ease 


209: averinents as to 
readiness and demand, 355: reser- 
vation in lease, V’. 321: perpetual 


lease, VUIIT. 39%: assignment of 
lease, merger, X. 436, 437: VII. 


372: action by assignee, VI. 369: 
statutes of New York, V. 173: as- 
signment by assignee of term of 
years, by way of mortgage, 173: 
interest sold on execution, 173 ; 
action for use and occupation, X. 


436; Ul. 378: holding over, II. 
378; IV. 365; damages for hold- 


ing over, 366; adverse possession, 
VI. 368; IV. 365; admissions by 
tenant, X. 377; tenant at will, 378; 
apportionment of rent, V. 135: IV. 
365: negotiable note taken for 
rent, V. 174; rent in kind payable 
at such place as lessor should ap- 
point, 174: interest on rents paya- 
ble in wheat, 175; general issue to 


avowry in rent, 175;  satisfac- 
tion of rent, IX. 97: liabili- 
ty of retired partner for rent, 


X. 436: assignee of estate of 
lessee by way of mortgage, VI. 
i66: where execution not enforced 
against tenant, landlord not de- 
barred from claiming rent, V. 174: 
eviction, working suspension of 
rent, 175: wrongful entry of lessor 
in part of premises, 175: denying 
title of lessor, IV. 366: VIIL. 397: 
X. 436: IX. 172: distress, VII. 
423; for more than is due, V. 173: 
removal, IX. 97: right to distrain, 
X. 378: right of executors to dis- 
train, 424; who entitled to dis- 
train, 425; measure of damages in 
action for irregular distress, 425 ; 
distraining after expiration of term, 
V.173; where goods levied on are 
distrained, VJ. 130; in Virginia, 
IV. 233; sale by landlord, X. 378 ; 
party presumed to enter under 
right, IX. 419; landlord's liability, 
97: action for injury to inheritance, 
V. 299: disturbance of tenants, 
landlord has action, VJIJ. 156: 


premises taken for a canal, 398 ; 
sub-tenant, IX. 418: 


substitution of 
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tenant, 167: tenant quits for want 
of repairs, 107: repairing house 
burnt, TV. 365: allowance for re- 
pairs, IX. 418: damages by breach 
of agreement to repair cannot be set 
of against rent, V7. 175: property 
in trees and bushes, X. 436: ten- 
ancy from year to year, notice, V. 
144: notice to under-tenant, 144: 
forfeiture of term of years, 175: 
determination of tenancy at will, 
X. 435: off- going tenant, 436 « 
manure, JI. 223: right to grow- 
ing crops, IX. 419: way-going 
crop, 183: removing fixtures, II. 
134: usage of the place as to re- 
moving fixtures, New 
Hampshire, VIII. 425; Pennsyl- 
vania, VI. 204: Maryland, IX. 
199. See Assignment. 3, 4,5, VI. 
135, 136: Fixtures, VII. 219, 424. 

Larceny, VIII. 146; punishment of, 
in England, TV. 11: in a ship io 
port, indictment for, 324; when ac- 
companied with breach of trust, V1. 
104; privies, VII. 371; variance, 
371; horses, act of Indiana, X. 165; 
fish in traps, stat. S. Carolina, V1. 
191; stat. Mass. 431. Indict- 
2, VI 363. 

Laussat’s edition of Fonblanque’s 
Equity, notice of, VI. 447 

Law, origin of, in custom, 1V. 40; V. 
23; change of sovereignty is not 
so, of laws, X. 379; written and 
unwritten, IX.4; V. 23; duties of 
its professors, 397; cheapness of, 
409; history of the common law, I 
3: first epoch from William the 
Conqueror to the Reformation, 3: 
characteristics of this epoch, 3, 4; 
second epoch from Elizabeth to the 
Revolution of 16%8,4,; this epoch 
marked by the statutes of Wills and 
Uses, 4; the statute of Habeas 
Corpus, and abolition of tenures, 
improved chancery practice, 5; 
other improvements, 5; third epoch 
from the Revolution of 1688, to the 
present time, 5; this epoch marked 
by growth of commercial law, and 
improvement in equity, 6; princi- 
pal improvements stated, 8, 9; 
commercial law nearly the same 
throughout the commercial world, 
15; foreign deserves attention here, 
29; history of, in England, 321; 
bills of exchange, VII. 371; profes- 
sion of the lawin the U.S., remarks 
by Chief Justice Shaw, VII. 56; 
law in the U.S.,1 12; few great law- 


30: stat. 


See 
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yers before American revolution, 
12; great progress of law since the 
revolution, 13; laws of the different 
States, differences and coinciden- 
ces of, 14; as to remedies, 16: as 
to land titles, 18; slavery, 21; 
equity jurisdiction, 21: extent of 
the science in the U. S., 23; 
stitutional law, 25; pleading less 
attended to than in England, 27; 
immense increase of law, 31; con- 
stantly changing, 59; causes of 
uniformity in different states, 61; 
laws under arbitrary governments, 
remain unimproved for ages, 1, 2; 
under free governments are con- 
stantly improving, 2; nations at- 
tached to ancient laws, 53; causes 
of this attachment in England, 59; 
legal reform, 1X. 299; in England, 
account of, II. 197, 402; HII. 402; 
on the subject of inheritance, II. 
402: limitations, 404; Eunomus’ 
letters, V. 21); extract from 
reports of commissioners in Eng- 
land, VII. 81, 298; questions re- 
served, act of Virginia, VI. 178; 
digest of Alabama, IX. 204; study 
of the law, advice as to, VII. 452. 

Law Institute, of the University of 
Maryland, notice of, IV. 220. 

Law School, of Harvard University, 

course of studies in, LV. 217. 

Law Library, eJited by Sergeant 
and Lowber, notice of, X. 466. 

Law Manuscripts, catalogue of, by 
Professor Hachel, 1V. 210. 

Laws, Foreign, see Foreign Laws. 

Lawyers, see Attorney, &c. 

Lease, see Landlord and Tenant. 

Leather, inspection, stat. of Mass. 
Vi. 431. 

Legacy, see Devise, &ce. 

Legislation, state of, in Germany, IX. 
234; brevity in, often productive of 
evils, 11. 54; codes cannot super- 
sede use of other law books, 55,56; 
obstructions to national legislation, 
considered, 267; present improve- 
ments in, [V. 66; of the U. States, 
1.366; IV.3389; VI Vill. 
461; X. 148: Maine, II1.°390; V. 
203: VI. 441; N. Hampshire, III. 
393; VI. 206; VIII. 424; X%. 175; 
Vermont, If. 177; V.372; VIII. 


con- 


“n). 
ons 


183; X. 172; Massachusetts in 
1829, 1. 368: VIIT. 191; WI. 425; 
X. Ik}; Rhode Island, V. 377; 
Conn. If. 177; V. 3738; VI. 434; 
X. 453; N. York in 1832, VIII. 


429; N. Jersey, II. 390; V. 378; 
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VI. 192; VIII.434; Pennsylvania, 
Jil. 142; VI. 204, 396; Delaware, 
{1. 352; VI. 199,420; Maryland, 
II. 151; Vi. 200, 422; Virginia, 
Hl. 307; 1V. 393; VI. 177; VIII. 
438; N. Carolina, 11,397; IV. 396; 
VI. 201, 408; VITI.16, X. 160; 
S. Carolina, VI. 190; Georvia, H. 
1c5: V. 380; VI. 435; VII. 441; 
Alabama, IIL. 399; V.390; Mis- 
sissippi, VI. 399; VIII. 449; Lou- 
isiana, II. Ie7; V1. 187; VILL. 453; 
Tennessee, 443; V.384; 1X. 445; 


Kentucky, If. 181; VI. 195: 1831, 
VIII. 198; Obio, VI. 412: VIII. 


437; X. 168; Indiana, 11. 396; 1V. 
399; V. > WEL 00: 3.. 4635 
Illinois, Il. 145; VI. 197; Mis- 
souri, Hl. 163; VI. 405; in Eng- 
land, 1. 363; VII. 446; VIEL. 201. 

Legisiature, member of, arrest, V. 
175. 

Legitimation, stat. of Penn. VI. 398 ; 
N. Carolina, 202; Louisiana, Ic9. 
Letter of Credit, notice that credit 

given, VI. 36; compliance with 
369. See Guaranty, Vil 
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terms, 
365. 

Levees, in Louisiana regulated, II. 
lose. ; 

Levy of Execution, see Execution. 

Lex Loci; applies to the essence of 
the contract, not to the remedy, 
1X. 419; insolvent laws only affect 
remedy, 419; bond of navy agent, 
VIII. 399; a citizen of Maryland, 
agrees to indemnify one ot Louisi- 
ana, 400; whether a Scotch bond 
negotiable in Scotland, may be sued 
in U. States in the name of assignee, 
opinion. IX. 42; as to wills, ©. 


Libel and Slander, definition of, 
161, 162; what words are libel- 
lous or slanderous, IX 180; IV. 


366; V.193; 5, 8, VII. 381; charg- 
ing forgery does not necessarily 
mean a felonious one, X. 401; char- 
ging - orgery, 401; charge of per- 
jury, V.195: 1X. 433; crime against 
nature, VIII. 419; letier to mar- 
ried woman importing that she had 
sought a libidinous connexion with 
writer, III. solicitation to 
commit adultery, 373; imputations 
of want of skill, 3¢2; spoken et 
plaintiff, a medical practitioner, IX. 
105; relating to candidates for 
office, V. 175; VII. 432; words 
spoken of discharge of official du- 
ties. VIII. 419; words as to respon- 
sibility of merchants, V. 194; woids 


nro. 
373 5 
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imputing insolvency, VI. 384; pri- 
vileged communications, V. 176; 
1X. 114; confidential communica- 
tions, V. 194; charge, that articles 
manufactured by plaintiff are bad, 
195; character of ship, VII. 427; 
words in foreign language, V. 145; 
imputation of crime indirectly, 193 ; 
ambiguous terms, 195 ; words spok- 
en in another State, 5, 16, Vil. 3x1; 
382 ; plaintiff need not be deseribed 
by name, JV. 376; publication of 
rumors, JJ. 376; 
words, VIII. 419; libel, being 
posted up in public places, X. 401; 
publisher of, equally responsible, 


= 


IT. 162: pleading, 1X. 10s; 
442; declaration, 4, V/I. 321; 
alleging damage, VUIL 173; 


unnecessary to preface each count 
with aliegations, reference 
cient, . 194; contra forman 
stat. 7, VII. 331; innuendo, in- 
ucement, X. 437: inducement how 
far proved, 443: malice, 1”. 176: 
{X. 439: proved by other words, 
If. 352: when presumed, II. 162: 
absence of malice, IX. 439: when 
may be inferred, [1]. 139: proving 
part of I! proving 


suffi- 


words, V. 194: 
equivalent words not suflicient, I. 
387: showing meaning by words 
spoken by defendant, JV. 366: 
false swearing, evidence must have 
been material, I1. 381: evidence, 2, 
3, 9,10, 11, VII. 330, 381: X. 401; 
under general issue, J”. 124; o- 
pinions and understandings of wit- 
V. 195; VIIT 400; ask- 


ing witness how libel was under- 


nesses, 


stood, 7.177; proof of general sus- 
picion, 15, VII. 382; opinions of 


others as to truth of charges, V. 
177; general reports, 196; author 
given, IX. 439; evidence that de- 
fendant was told by a third person 
that plaintiff was guilty, is invdmis- 
sible, V. 196 ; 
statements, 176; previous publica- 
tion by plaintiff, V7. 400; in miti- 


gation of damages, IX. 438: truth, 
3, VII. 330; 14, p. 382; libels 


published by plaintiff, V. 177; 
facts not admissible under general 
issue in mitigation, 195; defend- 
ant’s property, to aggravate dam- 
ages, 11.173; plaintiff’s rank and 
condition may be proved, IX. 439 ; 
plaintiff’s general character, 439 : 
ll. 173: V.177: VIIT. 173, 400: 


plaintiff's character subsequent to 


Library, law, stat. 


construction of 
License to cut 


Limitations, 


belief in truth of 


speaking the words, V’, 193: testi- 
mony as to character, 193: dam- 
ages, 176: IV. 184. justification, 
V.176; VIII. 419; X. 401; be- 
ing unacquainted, Il. 162; prior 
judgment, 12, VII. 382; arrest of 
judgment, IX. 438. 

United States, 
VIII. 479: stat. Mississippi, 451 ; 
North Carolina, 198: stat. of Vir- 
ginia, 394: of Indiana, JV. 403°: 
Vv. 389; X. 165: Missouri, VJ. 
106. 

timber, VII. 
whaling ships, VJ. 390: conviction, 
fine, Ji. 367: to tavern-keepers 
and shop-keepers, Maine, V. 205: 
Ohio, VJ. 419: Virginia, VI. 184; 
Massachusetts, VZIJ. 193. 


224 : 


Lien by agent, who has become Iia- 


ble, V. 369: of pawnee, VIII. 158; 
of shipowner, 158: of shippers on 
ship for damage to goods, V. 219: 
of mechanics, 177, 178: in Hlinois, 
Iil. 149: attorney's lien, IX. 420: 
p taken to pasture, 420: on 
lands, 163 : 


on shee 
on logs and lumber, 


Vil. 224: of vendor, VIII. 158: 
Vil. 372, 373: of grantor, for pur- 


chase money, V. 352: priority of 
mortgage, VI. 158: sale under such 
mortgcge divests lien of any incum- 
branee, 158: remedy of lien cred- 
itor if agerieved by sale, 153: de- 
cree in equity, VIIL. 158: judg- 
ment, Vil. 373: VIII. 158: in O- 
hio, VI. 414: waiver of, V.352: by 
attachment, dissolved, IX. 41°. See 
Corporation, X. 205: Judgment, 
V. 350: VI. 366: Mortgage, VII. 
406: Sale, Vendor, V1. 171. 
Statute of. Angell on, 
reviewed, V. 62: remarks on the 
policy of the saving clause in the 
statute, 66: on the policy of the 
distinction between simple contract 
debts and specialties, 67 : on plead- 
71: faults of English law, |. 97 
American laws on the subject, 98 
merchants’ accounts, V. 322: VII. 
224, 374: VIII. 401: X. 380: Il. 
279: items within the period, LV. 
368: 13, VILL. 403: 
of the State, V. 321: beyond seas, 
VII. 374: IV. 367: feme covert, 
V. 352: acknowledgments and pro- 
mises taking a vase out of the stat- 
ute of limitations, remarks upon, V. 
6&8: notice of Lord Tenterden's act 
on the subject, C9: some modifica 
tions of it suggested, 69, 70: vari. 


defendant out 
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ous cases in Great Britain under 9 
Geo. IV. c. 14, I. 363: 
fresh promise by drawing bill, X. 
433: letter, signing within 9 Geo, 
IV. c. 14, 438: acknowledgments, 
I. 356: I1..18: IV. 367, 368: V. 
151, 178, 179: IX. 420, 421 quali- 
fied acknowledgment showing there 
was moral obligation to pay, ILI. 
374: acknowledgment accompanied 
with assertion to rely on statute, 
374: admission of non-payment 
merely, 374: acknowledgment 
may be made to any body, 374: 
whole acknowledgment must be 
taken together, 374: provision in 
will for payment of just debts, 374: 
V 179: new promise, 322: 2, VI. 
370: VII. 224: VIII. 159: 3, 15, 
p- 401, 403; IX. 109, 174: X. 222: 


conditional promise, V. 363: IIL. 
373: acknowledgment that debt 


was honest, VI. 157: 
to “close the 356: 
where cebtor said he owed, but 
was unable to pay, VI. 157:  pro- 
mise to “ settle”’ is such to pay, LX. 
420: acknowledgment by partner, 
173; new promise by partner, 15, 
17, VILL. 403, 404: acknowledg- 
ment by one partner after dissolu- 
tion, |. 356; new promise by hus- 
band and wife, IX. 174: by princi- 
pal does not affect surety, IV. 174; 
allowance of note by surety as 
missioner on estate of principal, 
174: payment, LX. 109: 14, VIIL. 
103: of interest, V. 363: by ad- 
ministrator of joint promisor, *, VI. 
571: by executor of one joint pro- 
misor, VII. 428: new promise is 
available to subsequent holder, X. 
Sel: note negotiated after new 
promis« , 12, VI. 371: debton judg- 


offering sum 
business,” I. 


com- 


ment, IX. 421; capias issued to 
to save, V. 179; trust, VII 225; 
IX. 131; any one interested in 


estate may plead it in equity, 131: 
in equity, V.352: 6, VI. 370; VII. 
438; fraud, IX. 421; 9, VI. 371; 
claim, against administrator for 
rents of real estate, 1V. 174; State 
acreditor,8, VIII. 402; in England, 
on debt contracted abroad, IX. 108 : 
wi nessed note payable in specific 
art cles, IX. 420: sealed award, 10, 
Vil. 403: submission under seal, 
11, p. 493: legacy, VII. 404: 
pawn, IX. 173: judgment, VII. 
374: lien of attorney on judgment, 
1X. 108; where good defence to 


evidence of 


Literary property, X. 62: 


part of demand, V. 352; party not 
allowed to amend by adding plea of, 
178; defendants made parties to 
bill at different times, VIII. 401 ; 
pleading, 401; administrator not 
bound to plead, VI. 157; informal 
issue, V. 179: original promise 
ought to be declared on, IIL. 373; 
second suit, 1, VI. 370: when 
cause of action accrues, X. 380: 
when statute begins to run, IX. 


173: 1V. 367; sale by cotenant, 
174: in case of negligence, X. 


381: note on demand, 10, Vi. 371: 
time, action accruing, IV. 367 ; 
what is the commencement of an 
action, IX. 420: in bar to a recoy- 
ery in ejectment, V. 179: obstruc- 
tion to plaintiff's right, VIL. 225: 
of real action, 1X. 174: of right of 
entry, 172: right of entry by feme 
covert, 172, 173: water right, ac- 
quired by enjoyment, Il. 162; ea- 
joyment must be adverse, 162; 
what is adverse, 162: VII. 436: 
1X. 174; possession not adveise, 
VIII. 159; dedication to pious 
uses, [1]. 136; actions on special- 
ties, VIL. 923; real actions in Ten- 
nessee, observations on, IIL. 255: 
title to land in Tennessee, 9, VILL. 
402; how a new statute of limita- 
tions applies to an existing right, 
IX. 420; statutes not retrospective, 
120; debt of insolvent, 173: in 
Kentucky, 7, VI 370: statutes of 
States in U. States courts, 1V. 367; 
act of Congress, VI. 392: New 
Hampshire, writs of dower not 
within, I1]. 136; Connecticut, X. 
55; Vermont, 173; Maryland, 
[X.198; Delaware, II. 394; North 
Carolina, 398; Virginia, VI. 181; 
Ohio, 416. See Chancery, 1, VIII. 
371; Court of Chancery, 138, 
Covenant, VII. 213; Evidence, 
216, 218; Executor and Adminis- 
trator, 6, 7, if. 163; Infancy, VIII. 
390; Pleading, II. 383; Waste, 
IV. 188; Wills, VII. 238. 


Liquors, spirituous, stat. Tennessee, 


VIII. 447. 

its histo- 
ry in England, 65: case of Millar 
v. Taylor, 66: its history in the 
United States, 68: law of copyright 
in Russia, Norway, Sweden, and 
Germany, 69 ; copyright in France, 
70: what publications are a fair 
subject of, 71: foundation of the 
rights of authors, 72: Lord Mon- 
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boddo’s reasoning upon the subject, 
74: report of the judiciary commit- 
tee of the House of Representatives, 
79: article on, lL. 157: in America, 
157: difficulty of legal questions re- 
lating to, 157: imperfectly protect- 
ed, 158: what a fair abridgment, 
159: extracts, what piratical, 161 : 
case of a. Liinerary, 161: intention, 
when important i questions of pi- 
racy, 163: cave of sea charts, 164: 
abridgments, when piratical, 166: 
case of Johnson’s Rasselus, 166; 
case of Life of George-Ann Bel- 
lamy, 168: evasive abridgment of 
law reports, 168: copying from 
drawings, 169: doubts of Lord El- 
don, 170: abridgments, rules res- 
pecting, 171: American cases, 174: 
case of pirating charts: 175: no 
copyright can be obtained for a 
price-current, 175: review of 
Maugham on, IL. 248: laws of the 
United States in relation to, 249: 
terms for which it is protected in 
other countries, 253: perpetuity at 
common law maintained, 254: de- 
fects of the laws in the United 
States, 264: piracy of an engrav- 
ing, Vil 42) assignment of 
copyright, IX. 388: stat. of United 
States, Vi. 330: copyright of re- 
vised laws, New Hampshire, 203. 

Literary fund, in Virginia, ill. 397: 
Mississippi, VI. 401. 

Lis pendens, tiaudulent conveyance, 
VILL. 404; champerty, VII. 404. 

Live Ouk, stat. of U.S. VI. 395. 

Livermore, Samuel, his dissertations, 
reviewed, I. 152; argument tn case 
of Depuuv. Humphreys, Il. 214 

Loans, gratuitous, -nature of, VII. 
168. 

Logs, stat. as to taking, cutting out 
marks, Maine, V. 204. 

London University, X. 483. 

Lotteries, law of Massachusetts, I. 
874: X. 188: Connecticut, V.374: 
Maryland, III. 153: Kentucky, 
VII. 200: Tennessee, V, 386: IX. 
446: prohibited in England, LV. 16. 
See Indictment, VIII. 149. 

Louisiana, legislation of, IJ. 187: 
VIM. 453. 

Lumber, survey of, stat. of Mass. V1. 
427: Rhode Island, V. 378. 

Lunacy, where second commission of, 
is issued, VJ.158: lunatic assignee 
incapable of appointing agent, X. 
446: contracts, VII. 405: stat. of 
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Massachusetts, VJ. 432: X. 189: 
Kentucky, VIII. 200; Illinois, ZL. 
145: Maryland, J. 152. 

Lunatic asylum, statutes regulating, 
in Great Britain, J. 364. 

Lyceums, may incorporate themselves 
in Mass., J. 375: stat. New York, 
VIIT. 482: N. Jersey, 436. 

Lyndhurst, Lord, sketch of, VI. 255: 
his talent for presiding, V. 409 : ap- 
pointed Chief Baron of the Exche- 
quer, 411. 

M. 


Mackerel, packing of, stat. of Mass. 
V1. 431. 

Magens, merits of his work on Insur- 
ance, I. 323. 

Mail, stat. Mississippi, VIII. 452. 

Maine, legislation, ILL. 390; V. 203 ; 
VI. 441; IX. 186; ‘act of 1831 as 
to colleges, its constitutionality con- 
sidered, X. 273. 

Maintenance, see Champerty, &c. 

Malicious Injuries, stat. Mississippi, 
VIII. 452. 

Malicious Prosecution, see Action on 
the Case. 

Malynes, account of his Lex Merca- 
toria, I. 322. 

Mandamus, when issuab!e in Mary- 
land, Il. 152; inspection of corpo- 
ration books, VILL. 123; refusal of 
mayor to put a motion, X. 438; to 
change pleadings, 1. 356; to set 
aside judgment, VIII. 404; to re- 
store plea, 404; return, VI. 371; 
defective return, X. 381; when 
granted, 381; technical objections 
when to be made, Il. 163; prac- 
tice, V. 181; Ix]. See Ap- 
peal, 5, X. 331; Jurisdiction, X. 375. 

Mandates, nature of, VII. 164. 

Mansfield, Lord, great value of his 
decisions, I. 7,8; models of jurid- 
ical learning and eloquence, 8; ex- 
amination of his opinions on com- 
mercial law, VI. 65; his judicial 
character, ©2; anecdotes, 82. 


costs, 


Manslaughter, U. 148. 
Manufacturing 


Corporations, see 


Corporations. 


Manu mission, of slaves by will,where 


other personal property not suf- 


ficient to pay debts, III. 374. 

Marine railway, stat. of Missouri, VI. 
407. 

Mariner, see Shipping. 

Maritime Laws, 
X. 483. 


French, origin of, 
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Maritime in Athens, III. 
248. 

Marriage, see Husband and Wife; 
Evidence, VII. 216. 

Marriage Settlement, 
and Wife. 

Maryland, 
200, 422; 


aes 


Laws, 


see Husband 


legislation, II]. 161; VI. 

IX. 196. 

Massachusetts, laws before the con- 
stitution, whatin force, 1. 191; ac- 
count of laws passed at the January 
session of 1829, 368; history of le- 
gislation on banking in, V. 73: re- 
marks upon the banking system in, 
75: legislation, V1. 425: VIIf. 191; 
X. 181. 

Master and Servant, action for ap- 
prentice’s services, IX. 421: in- 
fant’s contract for service, VII. 422; 


correction, V1. 154: leaving before 
his time is out, IL. 380: wilful in- 
juries by servant, III. 374. 
Master of vessel, see Ships and Ship- 
ping ; Insurance, 28, 29, V. 167. 
Mute, see Ships and Shipping, Sea- 


man, ILL. 381 

Matthews on Presumptive Evidence, 
reviewed, V. 22°). 

Maugham on Literary Property, 
viewed, 248. 


II. 2 
Mayes, 


re- 


review of his Intro- 
ductory Lecture, IX. 349. 

Vayhem, stat. of Ohio, VI. 415. 

Me Duffie, his argument on the im- 
peachment of Judge Peck, IX. 316. 


Daniel, 


Measures regulated in Vermont, II. 
177. 

Mechanics, stat. New York, VIII. 
433. 

Medals-to Indians, stat. of United 
States, V1. 394. 


observations 


Medical jurisprudence, 
burning on 


on, I11.5; effects of 
human body, VII. 460. 


Medical society, act of Maine, VI. 
441; New Jersey, V. 378; Ala- 
bama, 396; Indiana, 1V. 404; V. 
329; Tennessee, 307. 

idmsatiade to the le sites. notice 
of, act of Connecticut, V1. 435. 


Merger, Vil. 423; holder of fee an- 


der fraudulent conve yance purchas- 


ing a mortgage, II. 380; of agree- 
ment by deed, IX. 174; ; of simple 
contract debt, X. 202. See Con- 
spiracy, 7, V. 128; Husband and 


Wife, Settlement, 327. 

Merideth, extract from his argument 
on the impeachment of Judge Peck, 
IX. 326, 330. 

Mesne profits, V. 322; VII. 374. 

Metcalf, Theron, his law school at 

VOL. X.——-NO. XX. 


Militia. 


Ministerial funds, stat. 


Minors. 
M<Intosh, Sir James, friendly to me- 


Misdirection. 
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Dedham, I. 378; edition of Russell 


on Crimes, notice of, VI. 451. 
Mexico, stat. United States, VIII. 480. 


Meyer, ‘notice of his work on codifica- 


his remarks on the 
14; on the French 


tion, IX. 
Prussian code, 
code, 14. 
Forms of returns prescribed 
by adjutant-general, LV. 175; en- 
rolment, 175; enrolment on the roll 


for the year necessary, 175; sur- 
reon’s certificate, 175; stat. of 
Massachusetts, VI. 428; Maine, 


ill, 


shire, 


390; IX. 186; New Hamp- 
VIIl. 425; Vermont, X. 174; 
New Jersey, V. 378; Marylind, 
Vi. 200, 422; Virginia, VIII. 439 

N. Carolina, 197 ; VI. 416; X. 160; 
Georgia, VII. 442; Mississippi, vi. 
400, 404; Kentucky, VIII. 199; 
Indiana, X. 166; Missouri, VJ. 406; 


act of Parliament, 1X. 215. 
Mills, leave to build, VIL. 225; joint 
owners of a privilege, VI. 372; 


joint liability of joint proprietors, 
X. 3e2; as to relinquishment by 
non-user, 382; water right, 383 
~ appropriation, 388 ; time, beginning 
to run against privilege reserved in 
a deed, IV. 369; reservation in 
deed, 369; flowing, X. 222; hich- 
way, IX. 421; X. 222; where party 
has an easement or is tenant for 
years, IX. 421; act of Vermont, X. 


174; New Jersey, VI. 193; Ohio 
X. 171; Indiana, VII. 239; Mis 
souri, VI. 407. 


Mines and mining companies, stat. 

New York, VIII. 433; New Je rsey, 
North Carolina, VI. 411; 
381. 


43 gO; 
Georgia, V. 


Ministers, of the Gospel, election of, 


in Massachusetts, IV. 78. 
Maine, IX. 
186. a 
See Infants. 


lioration of criminal law, IV. 23. 

See New Trial, 16, V. 
184. 

Misnomer, abolition of plea of, propos- 
ed, VIL. 95: substitute, 96; not to 
cause abatement in Maryland, iif. 
154; omission of initial of middle 
name,1V:370; using initials forChris- 
tian name,370; in pleading, but judg- 
ment by right name, II. 380; by in- 
formation of party, IX. 109; writ and 
summons difler, 109 ; false imprison- 
ment,V.157. See Jurisdiction, X.375. 

Mississippi, legislation of, I. 375; V1. 

399; VIII. 449. 
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Mississippi river, stat. 
VIII. 455. 

Missouri, legislation of, II. 183; VI. 
405. 

M‘ Lean,John, appointed a judge of the 
Supreme Court ofthe United States, 
1. 382. 

Montesquieu’s Spirit of Laws, VI. 
459. 

Monuments. Plan controlled by mon- 
uments, IX. 422. 


Louisiana, 


Moose and Deer, stat. Maine, V. 205. 


Morris, Judge, opinion on question as 
to rights of slave-holders in the non- 
slave-holding States, III. 404. 
Mortgage ; English doctrine of tack- 
ing, |. 74; exploded in the United 
States,75; land mortgaged des- 
cends to the heir, and security to 
the executor in England, 76 ; chang- 
ed in Massachusetts, 76; actions 
on, 197; form of declaring on, in 
Massachusetts, 198, 199, 200; deed 
absolute on its face, V. 353; parol 
evidence to show absolute deed a 
mortgage, V. 346 ; Il. 380; where 
separate instruments are executed, 
V. 131; deed and bond back of 
different dates, IV. 176; absolute 
deed with agreement for reconvey- 
ance, X. 373.; agreement to recon- 
vey, IIL. 375; IX. 123; notice to 
creditor, 1V. 176; for subsequent 
liabilities, II. 164; conditioned to 
support a person during life, 163; 
several parcels mortgaged for same 
debt, V. 323; of rent, IX. 174; of 
lease-hold, VII. 406; mistake in 
describing the note in the mort- 
gage, IX. 423; remedy in such 
case, 423; fraudulent mortgage, 
VIL. 214; assignment of, VII. 374; 
VI. 372; assignment of part of 
mortgage debt, X. 334; assignment 
of debt is so of mortgage, VI. 372; 
assignment of land contract, V. 
353; sale of the premises under judg- 
ment, X. 333; sale on previous ex- 
ecution, 1V. 370; priority over lien 
of mechanics, VI. 158; sale under, 
divests lien of any incumbrance, VI. 
158 ; remedy of lien creditor if ag- 
grieved by sale, 158; when con- 
tains reasonable notice of mortga- 
gee’s incumbrances, 159; where 
advancements are made after sub- 
sequent mortgages, 15%; prior 
mortgage, V. 353; second mort- 
age, 1X. 422; debt apportioned, 
. 883: VII. 406; rents and pro- 
fits as between different mortga- 
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gees, VIII. 161 ; mortgagee's claims 
against estate of mortgagor, 1X. 
133 ; money payed to redeem land 
from sale for taxes, V. 182; advan- 
tage obtained by mortgagee as such, 
353; mortgagee considered as pur- 
chaser, IX. 423; attornment to 
mortgagee, II. 164; lease by mort- 
gagor and mortgagee, IX. 110; 
without entry, IX. 424; justifica- 
tion of entry, under mortgagee in 
possession, II. 164: ejectment, VII. 
407; mortgagor ejected under para- 
mount title, VI. 372; production 
of note, in ejectment, IX. 423; dis- 
seisin, V. 323; interest, VI. 372; 
1X. 109; mortgage, sci. fac. on, VIL. 
374; forfeiture ander a mortgage, 
X. 354; merger, V. 353; satisfac- 
tion, VII. 374; extinguishment, 
1X. 423; by release, 422; quit- 
claim not delivered, though reeord- 
ed does not discharge, [V. 177: 
release to mortgagor after sale of 
equity, 176; release by mortgagee, 
176: computation of three years, 
IX. 422; where principal and in- 
terest are tendered before time stip- 
ulated, VI. 160; manner of tender- 
ing, IX. 422; what time in the day 
tender may be made, 422; evidence, 
entry for condition broken, LV. 175; 
averments in bill for foreclosure, I]. 
164; dollars omitted in description 
of notes, 164; in bill for foreclo- 
sure, mortgagee’s title cannot be in- 
vestigated, III. 375; foreclosure of 
mortgage, for indemnity of surety, 
II. 164; judgment of foreclosure 
against tenant of only a part, IX. 
422; action against indorser of a 
note secured by mortgage, after 
decree of foreclosure, VI. 159; in 
Cuba, notes on, V. 243; remedy on, 
266; crops may be mortgaged dis- 
tinctly from estate, 250; sale of mort- 
gaged estates, 217; law of New 
Hampshire, III. 395; Massachu- 
setts, VIII. 192; X. 191; Conn. 
455; N. Jersey, VI. 194; North 
Carolina, 411; Indiana, IV. 401 ; V. 
389. See Chancery, Equity, 3, V. 
312; Dower, 344, 345; Husband 
and Wife, Baron and Feme, 3, V1. 
137; VII. 221; Merger, II. 380; 
Trespass, VII. 235. 


Mortgage of Personal tg IX. 


422; distinction between pledze, 


&c. VII. 19, 176: X. 384; becomes 
absolute on failure to perform con- 
dition, 384; assignment of debt, 
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334; after forfeiture, may be levied WVegroes. 
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See Slaves. 


on in the hands of mortgagor, as \Wew Hampshire, cases, review of, IIT. 


the property of the mortgagee, 354 ; 
judgment creditor levying on _pro- 
perty, V. 182: absolute bill of sale 
intended as security, IV. 177: 
slaves, VIII. 160; future advances, 
1V. 177; V. 182; possession, V. 
122; 1V. 177; possession by mort- 
gagee not necessary to validity, VII. 
22,29; void where mortgagor re- 
mains in possession, V. 182; pos- 
session by vendor, sale absolute 
in terms, 1V. 177; stat. N. Hamp. 
VIII. 423: X.178; Mass. VI. 42s. 
See Assignment; Sale, of chattels; 
Attachment, 4, [V. 149; Execu- 
tors, &c. 1, VIII. 144; Fraud, VI. 
362 ; Ships and Shipping. 

Mourning, expenses of allowed ad- 
ministrator, VI. 131. 

Mummy, trover for a, Il. 400. 

Murder, 11.148; definition, VI. 160: 
express malice, 160; provocation, 
160 ; distinguishing feature between 
murder in the first and second de- 

ee, 161); malice, directed against 

ife of human being, 161; delibera- 
tion and premeditation, 161 ; where 
wound not mortal in itself, 161; 
where prisoner did not know whe- 
ther the musket was loaded or oth- 
erwise, 161 ; insanity, V.323: isa 
perjured person in a capital case, 
guilty of, X. 261; when committed 
in enclosed parts of the sea, juris- 
diction of courts of admiralty and 
common law as to, 203; accessary 
before the fact, V. 182; stat. Mass. 
VIII. 192. 


N. 


Naples, treaty with, act of Congress, 
X. 159. 


109; legislation of, 393; VI. 206; 
VILL. 424; X. 176. 


New ts legislation of, II. 390; 
a 


V. 378 ; . 192; VILL. 434. 


New trial, matter of discretion, IT. 


164; granting, not subject of error, 
164; in felony, VII. 375; pannel, 
VILL. 406; prejudice of juror, VII. 
225; affidavit of jurors not admissi- 
ble, Il. 136; verdict exceeds de- 
mand, VIII. 406; objection not 
taken at trial, V. 184; objection to 
evidence must be stated at trial, 
183; newly discovered evidence, I. 
357; V. 184; IX. 423; where con- 
flicting testimony, V. 183; improper 
evidence not affecting verdict, VI. 
373; verdict against evidence, V. 
183; II. 165; instruction on weight 
of evidence, VIII. 405; VI. 373; 
error of judge in refusing nonsuit, 
V. 183; no charge in criminal case, 
VI. 372; misdirection, V. 13; 
misdirection in criminal case, when 
acquitted, V. 183; where decision 
of court objectionable in part, 183 ; 
error in charge not affecting ver- 
dict, If. 380; absolute direction by 
judge for a verdict, I. 357; surprise, 
‘II. 405; IX. 110; prisoner not 
present when verdict was rendered, 
Il. 330; defendant may object loss 
of note declared on, V. 183; where 
amount is trifling, IX. 423; two 
concurring verdicts, VIII, 406; 
practice, X. 444; nisi prius roll and 
— V. 184; stat. Connecticut, 

. 374. 


New York ; remarks upon the policy 


of the law imposing a tax upon 
banks, to raise a fund to pay debts 
of insolvent banks, V. 85; legisla- 
tion in 1882, VIII. 429. 


Naturalization, laws of the United Wert friend, stat. of Illinois, VI. 198. 


States, their history, VI. 55; pre- Wil debet. 


sent state, 56; objections to, 59; 


See Judgment, Foreign 
Judgment, I. 375. 


mode of obtaining naturalization in JVolle prosequi, VII. 428; after judg- 


England, 62; certificate under act 


of 1802, IV. 370; evidence of, re- 
cord of court, 370. 

Naval service, Navy, &c. stat, United 
States, VII1. 480; VI. 390; Lou- 
isiana, VIII. 455. 


Navigable channel, indictment for 


obstruction of, ILI. 155, 190, n. 


Navigation, improvement of, in In- 


diana, IV. 404. 


Ne exeat, V. 353; VII, 407; stat. of 


Georgja, VI. 4239. 


NVonsuit, 


ment, where defendants sever in 
their pleas, I. 357. 


Non obstante veredicto ; motion for 


judgment must be on record, V. 
184. 


Non-residents, tax on stock of, V. 


376. 

peremptory, VIII. 406; 
without plaintiff’s consent, I. 357; 
only ground is that proof does not 
support declaration, V. 184; for 
defect of proof of one count only, 
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184; on coming in of jury, 185; by Officer, sheriff, &c. Summer's dis- 


court upon statement of facts, no 
bar to another suit, [1V. 177. See 
Practice, V. 365. 

Von-user. See Way, 2, X. 226. 
North Carolina, legislation of, II. 
397; IV. 396; VI. 201, 408; VIII. 
196 ; X. 160. 

North-eastern boundary, proceedings 
in legislature of Maine, VI. 444. 
Notary public, memoranda, V. 147; 
in New Hampshire, III. 394 ; Con- 
necticut, X. 456; Indiana, 166. 
Notch road, stat. New Hampshire, 
VIII. 425. 

Notice, newspaper, LV. 370; to attor- 
ney, of conveyance, IX. 424; oc- 
cupancy under an agreement to 
purchase, 424; constructive, that 
Jand is partnership property, VI. 
141; to purchaser, VII. 407; sufii- 
cient to put on inquiry, V. 353; to 
sureties in a bond, VI. 373; to one 
surety,enough, I]. 381 : of petitions 
presented to the legislature, stat. 
Massachusetts, VIII. 192; on peti- 
tions for divorce, &c. in Connecti- 
cut, II. 178; knowingly harboring 
apprentice, If. 375; of intention 
to take poor debtor's oath, IIT. 137; 
to quit, V. 144; to produce a paper, 
197, 198, 199; X. 439. 

Nuisance, by obstructing a navigable 
channel, IIT. 185, 190, n.; X. 385; 
injuring a stream of water, 385, 
336; Darlington and Stockton rail- 
road, VI. 470; by negligence in 
keeping a house, [V. 371; ground 
for pigeon shooting, X. 439; in in- 
dictment, what necessary, IV. 37] ; 
action for, 177; who may maintain 
action for, V. 112; by whom may 
be abated, X. 385; plea that nui- 
sance is abated, 386; twenty years 
continuance of, no defence, 325; 
damages, IV. 178; stat. Ohio, VIII. 
433. See Injunction, II. 381. 

Nu! tiel record. See Judgment, 
Foreign Judgment, U1. 375. 
Nullification, IV. 81; resolution of 
North Carolina, X. 162. 


Oo. 


Oak, live, stat. of United States, VI. 
395. 

Oates, Titus, punishment, [V. 13, n. 
Observatory, stat. of Massachusetts, 
VIII. 195. 

Occupying claimants in Indiana, IV. 


. 


course on the points of difference be- 
tween the sheriff’s office in Massa- 
chusetts and in England, Il. 1; his- 
tory of the office of sheriff, V. 209; 
duty of the sheriff of Suffolk, in 
riots, VII. 242; bond, 320; surety, 
330; bond of deputy, 350; service 
on wife, Il. 334; instructions to, 
1X.114; alteration of writ, X. 222; 
escape, II. 387; IV. escape 
on mesne process, where nonsuit, 
379; remedies for escape, 379; 
mitigation of damages, 37!) ; second 
arrest on same process, VIII. 418; 
where bail piece lost, V. 119; levy, 
X. 386; Vi.151; return of sheriff, 
V. 118, 148; of constable, VI. 148; 
estoppel, 147; return is evidence, 
indemnity, VIIT. 171, 172; return 
of nulla bona after making levy, VI. 
373; improper return, remedy, Vil. 
415; false return, [V. 183; im- 
peaching judgment in suit for false 
return, 183; upon attachment of 
land, VI. 166; mistake or omission, 
167 ; action by bail for false return, 
1X. 437; poundage, X. 401; inter- 
pleader act, 448; removing of un- 
der-sheriff from his county, 401; 
justification under process, VII. 
231; discharge by delay, IX. 114; 
liability and remedy over, VII! 

184; suit for not seizing on execu- 
tion property attached on writ, IX. 
137; money received under void 
execution, II. 387; money collect- 
ed, without demand, 387 ; refusal to 
pay over, VI. 167; sale, and pur- 
chaser fails to pay, 383; after com- 
mission expires, 383; refunding 
money paid to wrong person, [\ 
379; liability for acts of deputy 

379; IX. 114; executors of shetifi 

default of deputy, X. 362; stat. of 
Massachusetts, VI. 431; X. 193 

Rhode Island, V. 378; Pennsylva- 
nia, VI. 204; Maryland, 200; con- 


ofI5 





stitution of Virginia, 177; stat 
North Carolina, 201; IV. 396 
Tennessee, VIII. 448; V. 385; 
Ohio, VI. 415; ministerial officer 


protected, 373; if proceeding ilie- 
gal, trespass is remedy, VI. 161: 
bond of officer, X. 358, 340; ex- 
tra services, 328, 397; au- 
thority, how far examinable be- 
tween third parties, IX. 174. See 
Action, 1, V. 108; Action on the 
Case, EV. 371; Il. 367; Amend- 


ment, 4, VI. 339; Assumpsit, VIII. 
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128; Attachment; Buying and 
Selling Offices, VII. 208; Con- 


557 


stat. of Maine, IX. 186. 
tract, VII. 210. 


See Con- 


tract, [/legal contract, 221; Execu- Park, Judge, sketch of, VII. 253. 
tion; Imprisonment, False Impri- Park, Professor, introductory lecture 


sonment, Il. 375; 
Sale, VII. 415; 
335. 


Ohio, Reports, by Hammond, notice 


Practice, 384 ; 
Trespass, VI. 


VIII. 247; review of his contre- 
projet to the Humphreysian code, 
IX.5; his lecture on courts of 
equity, review of, X. 227. 


of, VII. 262; Condensed Reports, Parker, C. J., sketch of his life and 


X. 468; legislation, Vi, 412; VIII. 
437; X. 168. 
Oil, sale of, act of Mass. X. 191. 


character, by Shaw, C. J., V. 6; by 
J. Story, 17; anonymous, 21 


Parliamentary reform bill, IX. 211. 


Oliver's Law Summary, notice of, Parsons, C. J. a dictum of his, that 


VI. 231. 
Opinions of court, to be written, stat. 
of Ohio, VI. 414. 


the colonial laws were annulled, 
when the colonial charter was an- 
nulled, controverted, III. 118. 


Ordeals, their origin, nature and de- Parties, admission of, as witnesses, 


sign, II. 230. 

Ordinance, for the government of the 
North Western Territory, drawn 
up by Mr. Dane, 1V. 414. 

Original compact, theory of, IX. 
220. 

Orphan’s Court, revocation of ad- 
ministration, VI. 374; settlement of 
account, X. 386. 

Oyer and Terminer, vacating rule to 
quash indictment, X. 387. 

Oysters, stat. Maryland, IX. 202; 
Virginia, VI. 183. 


Fr. 


Paine and Duer’s Practice, notice of 
first volume, 1V. 193. 

Pamphlets, seditious, stat. of Missis- 
sippi, VI. 404, 

Paper Manufactories, stat. Tenn. V. 
326. 

Pardon, the court can notice pardon 
only when it is judicially brought 
before them, X. 329. 

Parent and Chid, acts of parent 
about property of child, IV. 371; 
right of father or mother to custody 
of child, IX. 110; right of public 
to interpose, VI. 161; parents sep- 
arated, child assigned to mother, 
VII. 225; parent may sue in admi- 
ralty for abduction of son on a 
voyage, II. 165; for wages, 165; 
relinquishing right to his son's ser- 
vices, 165; revoking his relinquish- 
ment, 165; child expects a legacy 
in consideration of services, X. 387 ; 
alienation of child’s right by its 
mother, IX. 175. See Action on 
the Case, II. 367. 

Parish, incorporation of, IV. 178; 
who members of, 178; church, X. 
222: grant of land, VII. 226; funds, 
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VII. 303; V. 221, 353; VIII. 7; 
IV. 256; X.5; inequity, IV. 371; 
VII. 408; to a bill in equity for 
sale of lands, IX. 121; partners, 
VII. 429; IX. 424; dormant part- 
ner, V. 185; VII. 375; III. 376; 
changes in firm by retirement of 
partners, V. 363; damage to mill 
owned in shares, II. 383; tenants 
in common, non-joinder of, as 
plaintiffs, how taken advantage of, 
383 ; one of two devisees, V. 354; 
one of several trustees, 369; one 
joint defendant not found, VII. 368 ; 
joint obligees, 368; service on one 
joint defendant, 368 ; foreign king, 
V. 369; guardian, VIII. 407 ; sure- 
ty, 407; cestui que trust, V. 354; 
heirs of vendor, 3, VII. 408; agent 
contracts in his own name, VIII. 
406 ; corporation, 5, VII. 208: for- 
mer officers of a corporation, 


354; estoppel to, X. 352; lia- 
bility of masters of steam 
boats, 388; bond to overseers 


of poor, V. 185; on agreement to 
pay defendant’s attorney, costs of a 
particular suit, 185; promise to pay 
plaintitf debt due to him, as re- 
ceiver, VIII. 183; where accom- 
modation bill pledged for less than 
its face is transferred by holder for 
full value, V. 185; assignor and 
assignee, 1, 2, VII. 407, 408; ere- 
ditors in an assignment, 6, p. 408 ; 
same party, plaintiff and defendant, 
375; act of Mass. X. 181 ; service 
on joint defendants, stat. of Penn. 
VI. 204; stat. of Virginia, 180; 
non-joinder of, stat, Ohio, 414. See 
Action, II. 367; VII. 368; Chan- 
cery, 1,2, 3,4, 5,7, 8,9, VI. 139; 
1,4, X. 341: Ejectment, 7, 9, 11, 
VIII. 379, 380; Executors, &c. 3, 
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4, VI. 360 ; Insurance, 36, V. 167; 
Partners, 3, VIII. 407; Pleading, 
II. 383 ; 23, VII. 412. 

Partition, petition for, X. 223 ; agree- 
ment, O27 ; agreement by feme co- 
vert, 388; binds feme covert, IX. 
168; not prevented by lien, 176; 
party having’ contingent interest, 
VIl. 409; where defendants wish 
to retain their portions undivided, 
V.186; between parties holding 
conditional fee or estate for life, 
186 ; stat. N. Hampshire, VIIL, 425 
Vermont, 188; New York, V. 126; 
by tenants in common, 5, X. 203. 

Partnership, what does not create, 
V.115, 116; what constitutes, IV. 
178; lease of ferry on conditional 
participation in profits, VIII. 16! ; 
agreement for portion of profits, V. 
323; as between parties, II. 381; 
mining speculation, V. 369; in 
burning lime, VI. 374; shipowners, 
VII. 226, 429; attornies, IX. 425; 
to trade in land, 175 ; opinion as to 
liability of person entitled to share 
of profits of one partner, VI. 30%): 
secret partnership, V. 324; IX. 
110; dormant, V. 324; subpartner, 
369, 370 ; promise by one partner 
to admit plaintiff into the firm, X. 
440; books, V. 324; commissions, 
VII. 439; secret restrictions, V. 
324; lands purchased with partner- 
ship funds, III. 377: land put in as 
partnership stock, 377 ; 
possession of partnership property, 
VIL. 409; mutual liability on bills, 
X. 440; authority of acting part- 
ner, VI. 374; what acts of one, 
binding, IV. 371; acts within scope 
of their business, 371; act done in 
name of one, when binding on firm, 
229; declarations of one, VIII. 407 ; 
promise to pay third party, 407; 
one partner agrees that the com- 
pany shall pay for goods delivered 
to a third person, 425 ; 
by one in his own name, II. 165, 
166 ; secret stipulation by one part- 
ner acting for others, V. 369; sub- 
mission to arbitration by one part- 
ner for firm, II. 382 ; 


judgment, without authority, X. 
328, 389: deed by partner, LX. 176; 
VIII. 162; action against partner 


on deed executed by him in part- 
nership name, !X. 177; assignment 
by one under seal, IV. 371; release 
by, 372; V. 323; payment ‘by part- 
ner, IX: 176; payment to a partner 


right of 


purchases 


confession of 
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associated with one of the contraet- 
ing poe 8, 420; guaranty by oi 
partner, 176; in name of one 
ner, V. 524; note by partner for 
his own debt, IX. 176; notice of 
such note to other partner, . 
Wilt ie ‘ 

bill applied to use of one partner, 
Vil. 429; fraud by one partner, 
IV. 179; suits between co-partners, 
I. 357; I. 382; IL. 376; 1V. 178; 
V1. 374; Vill 161; X. 440; ju- 
risdiction of account between part- 
ners, VIIL. 162, 163; suit in name 
ditor b 


purt- 
pa! 


+~\: 
| ° 
‘ 


of cre y partner, who has com- 
promised with him, LL. 82; trover 
by assicnee ¢ i a pa riner, 4 425; 
set-off avainst debt « foue r, VIil 
162, 407; suit by partner, X. 3:7 ; 
bill in name of one, and br “ 
generally carried on in name cf 
both, 111. 137; if all partners not 
joined, it isa cause for abatement, 

1.129; plaintiff right to 
presume defendants only partners, 


j 


has a 


Vil. 429: attachment of stock in 
case of dormant, II. 381; sale of 
partner’s right on execution, IX. 
172; creditor of partner has right 
only to surplus, 175; liabi ‘lity of 
separate property for debts of firm, 
{11. 376; preference of partne:ship 


creditors, V. 523; prior right of 
creditor of partners, VII. 226; 4 
postponed to separate creditor, as 
it respects separate property in Ma- 
ryland, I11.220; power of attorney 
irrevocable to ecliect debts, X. US¢: 
sale of his interest by one of 
partners in carrying on a farm, 
IX. 424; assignment by partners 
Il. 322; dissolved by de: ath, X. 388 
marriage of female partner, V. 36 
retiring and incoming partners, 2! 
partner retiring, 304: survi 
partner, 354: payment by 
ing partner, supposing firm solvent 
II. 3¢1: liability of retired partner 
for rent, X. 486: business contin- 
ued after dissolution, V. 360: de- 
clarations of partner afier dissolu- 
tion, IX. 123: acceptance by part- 
ner after dissolution, V. 325: note 
delivered by one partner after dis- 
solution, made before, LX. 425: in- 
junction after dissolution, as to et- 
fects, VII. 410: funds after disso- 
lution, If. 166: appointment of a 
receiver, VII. 409: partner at close 
cannot take stock at a valuation, 
111. 377; in winding up concerns 


two 


ving 
eS 


SUIVIVe- 





after a dissolution, value of stock 
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must be ascertained by 
161, 1625 action against, 
cease of partner, Il. 38] 


ow Se 
aiter de- 
: estate of 


deceased pariner, IV. 272; stat. of 
Conn. X. 456. See ppre ntice, 9, 
VI. 134; Arbitration, rg As- 
signment; Bills of Sopheane:' &c.: 
Chancery; Evidence, Hil. 365; 
Vil. 217; Limitations, 15,17, VIII. 
403,404; Parties; Set-Off, VIII. 
412 


Party wall ; experse of wall, X. 440. 


Passports and Clearances, stat. of 
U. 8. VI. 392. 

Patents ; what is patentable, IT. 166; 
citizens and aliens are placed upon 
the same ground, X. 300; speciti- 
eation, VIL. 410; IX. lil; draw- 
ings annexed to specification, I 
i166; VII. 4 Inistake, new pa- 
tent, Viil. 407: surrender of, and 
new one taken out, refers to date of 
former, X. 300; construction of 
such new patent, 300; assignment 


before obtaining patent, II. 107; suit 


after assignment, 166; machine must 
answer purpose intended, VII. 410; 
in France, questions as to improve- 
ment of law, LV.211; right, how lost, 


If. 137; previous use of invention 
by the public, X. 300; may be used 
previously by inventor, 300; pre- 


vious knowledge of patent, surrep- 


titiously obtained, 330; what pre- 
vious public use will invalidate the 
patent, J91; dedication of inven- 
tion to public, Il. 167; acquies- 


cence of inventor in the public use 
of his invention is not to be presum- 
ed, X. 391; what 
will avoid the patent, 
judgment, 5, VIII. 408; effect of 
recovery for infringement, Il. 166; 
action for price of void patent right, 
X. 327; Law of, Holroyd’s, notice 
of, V. 400; stat. U. S. VIIL. 480; 
Louisiana, 453, 459. See Lands, 
&e. 
Patres conscripti, origin of, IT. 53. 
Patrols; stat. Virginia, VIII. 439; 
N. Carolina, VI. 203, 410. 
Patteson, appointed judge of Com- 


acq ulescence 
391 : ; plea, 


mon Pleas in England, V. 411. 
Pawn, nature of, VII, 176. See Lien, 
4, VIII. 158. 
Payment, note, Vi. 575; check of 


third person, 375: on account of a 
note and not indorsed upon it, IX. 
427; payments by admunistrator, 
V1I.339; of note after commence- 
ment of suit, evidence incompe- 


Penrose 
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tent upon the general issue, 162: 
may be competent to reduce dam- 
ages, 162; presumption VIil. 
469; evidence of, V. 107; release 
of equity, V. 187; foreclosure of 
mortgage, 17; sale of mortgaged 
premises, 187; by specific articles, 
VIil. 409; money in hands of agent 
of debtor and creditor, VII. 227: 
appropriation of payments, V. 324 ; 
IX. 426, 427, 111; X. 223, 440; 
collector of tolls, IX. 426; of 
money into court, X. 445; in chan- 
cery. V. 126; extent of admission 
ipade by, 186; suit abating by death 
of defendant, [1. 382; stat. of Ohio, 
VI. 414; money collected, how 
enforce d in Kentucky, II. 1£2. Se: 
Bills of Exchange and Promissory 
Notes, Il 371; 10, 11, 12, 13, 14, 
VII!. 167, 168; Cognovit, 1X. 98; 
Foreign Attachment, Trustee Pro- 
cess, VI. 357; Guaranty, VII. 425 
Interest, VII. 368; IX. 106; Lim- 
itations, 14, VIII. 403: Partner- 
ship, II. 301; Sale, Vendor and 
Purchaser, 7, Vil. 387 
Peck, Judge, impeachment of, IV. 
415; IX. 220, 304; expenses of 
trial of, stat. United States, VI. 
390. 
Peillers, stat. 
New Jersey. 


VI. 204; 


of, 


of 


of Vermont, X. 175; 

V. 370; Pennsylvania, 

Georgia, Vil. 442; Ala- 
bama, 1X. 207; Louisiana, VI. 187; 
Tennessee, V. 386; Ohio, VI. 419. 

Peel, Sir Robert’s, speech on reforin 
of criminal law, extract from, LV. 
23. 

Penalty, whole amount not te 
VI. 153; siat. of Maryland, 423. 
Pendleton, Edmund, sketch ‘of his 

hfe, IX. 36. 

Penitentiary, stat. of Maine, V. 205 ; 
IX. 187; New Jersey, V. 379 ; 
Georgia, 382; Louisiana, VIII, 461 ; 
Mississippi, 452; Tennessee, V. 
385; Kentucky, Il. 182; Ohio, 
VIIL. 438; Illinois, VI. 199. 

ee ge legislation, VI. 
396 ; ITIL. IX. 192; rep rts, 
by Penrose ere Watts, and by Wil! 
liam Rawle, reviewed, X. 81. 

and Watis’s Pennsy lvania 
Reports, reviewed, X. 8&1. 

Pensions, stat. United States, VITI. 
481; X. 159; New Jersey, VIII. 
436. 

Perjury, in a capital case,where death 
is the consequence, is the perjured 
person guilty of murder, X. 261; 


D4 
204, 


42 ; 
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evidence, VII. 375; kind of pro- 
ceedings, IV. 372; arbitration, 372; 
number of witnesses to prove, 372; 
stat. of Massachusetts, VI. 427. 
See Evidence, 12, VII. 360; In- 
dictment, 1, VI. 363; VIL. 366; 
Libel, &c., S’ander, I1. 327. 

Personal property ; building on land 
of State, V. 325; ownership of, X. 
419; future interest in, LV. 344. 

Peters, Richard, Jr., review of his re- 
ports, I. 177; statements of facts 
and arguments of counsel generally 
well made, 172; fault in repeating 
statements, 178; abstracts badly 
made, 178; vol. IL. review of, IT. 
101; Condensed Reports of the 
Supreme Court of the U. States, 
notice of, IV. 417. 

Pew, grant of, by parish, HL. 137. 

Phillips, W., his edition of Benecke 
and Stevens on Average, notice of, 
X. 461. 

Physicians, services of students, V. 
188; stat. of Maine, VI. 441; Geor- 

ia, VII. 442. See Constitutional 
aw, VI. 350. 

Pickering’s Reports, notice of, IV. 
205. 

Pickled fish, inspection of, stat. of 
Massachusetts, VI. 426. 

Pilot, is agent of owner, V. 325; 
owner liable though pilot is on 
board, 325 ; stat. of Massachusetts, 
VI. 425; New York, VIII. 433; 
Virginia, VI. 182; Georgia, 439. 

Pious uses, grant of land for, IL. 138, 

Pisa, proposed law jourhal, X. 453. 

Pleading, general principles of, IX. 
357 ; improvements in, recommend- 
ed by commissioners in England, 
VIL. 82: double replications recom- 
mended in England, VI. 460; per- 
mitted in Delaware, 460; absurd- 
ity of the rule against double plead- 
ing, V. 269; propriety of allow- 
ing it in replications and subse- 
quent pleadings, 280; allowed in 
criminal cases, X. 394; declara- 
tion according to legal effect, VIII. 
165; facts presumed to be known to 
the other party, III. 377; only the 
part of a contract relating to the 
case needs to be set forth, iX. 429; 
declaring on a contract defective in 
its terms, X. 392; variance be- 
tween account in writ and declara- 
tion, I. 358; venue, X. 393; crite- 
rion of identity of causes of action, 
IV. 374; joinder, 1X. 429; of 
counts, 177; in assumpsit, VIII. 


Index. 





140; bond and note, VII. 368; 
debt on specialty and for goods sold, 
368; counts in assumpsit and debt, 
368; promise by testator and by 
executor, X. 2153; in actions a- 
gainst administrators, V. 136, 
137, 325: good and bad counts, 
general verdict, VII. 376; whole 
declaration demurred to, and some 
counts good, 10, VII. 377; special 
agreement, general count, 430; 
failure to prove special agreement 
and recurrence to count for use and 
occupation, V. “25; suits against 
part of joint and several promisors, 
IV. 179; mutual independent pro- 
mises, X. 352; disjunctive contract, 
IV. 373; alternative, V. 137; pay- 
ment of part of consideration need 
not be set forth when admitted, 
137; averment of consideration, 
VII. 430: VIII. 165; alleging more 
than true consideration, V. 137; 
payment averred omitting time and 
place, 15, VII. 377; indebitatus as- 
sumpsit, allegation of time, X. 442; 
time laid in the declaration, 395; 
date of contract, 9, Vi!. 577; decla- 
ration on note on which third day 
of grace is Sunday, 10, VIII. 413; 
where no time for performance is 
specified in the contract, X. 392; 
what is reasonable time is question 
for jury, 392; averment in assump- 
sit, 443: allegation of promise, 442 ; 
promise laid under a whereas, 442 ; 
in action against acceptor of bill, 
442; description of note, VII. 222: 
bill of exchange, 430 ; note payable 
to firm, II. 383; indorsement by 
firm, V. 136; declaration in action 
of debt, 136; debt for rent. IV. 374; 
bond, for penalty, 372,373; appeal 
bond, VIII. 164 ; constable’s bond, 
X. 393; administrator’s bond, IX. 
429; assignment of breaches, V. 
137,138; HI.379; X. 393; 6, VII. 
412; specifying items of damage, 
X. 393 ; condition annexed to char- 
ter of incorporation, 394; assigning 
breach of such condition, 395; set- 
off, V. 364; assignment to avoid 
set-off, 4, VIII. 412; allegation that 
bond is lost, VI. 162; parol aver- 


ment inoperative against deed, X. 
441; declaration upon covenant, II. 
323; on covenant to save harmless, 
383; covenant to convey, V. 136; 
on justice’s judgment, of another 
State, 9, VII. 413; of foreign laws 
and proceedings, II. 167; actions 
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upon statutes, 1V. 179: city or- 
dinance, VI. 376; private acts, III, 
377; exceptions and previsos in 
statutes, VIII. 233; suits against 
partner on partnership contracts, J. 
358; declaration against witness 
for not attending, VIII. 165; har- 
boring apprentice, III. 377; pro- 
mise to pay to a third party the 
price of an article bought, need not 
be in writing, IX. 429; contract to 
deliver on demand, V. 137; aver- 
ment of previous demand, 8, VIII. 
413; answering part of declaration, 
V.1°8; plea to part only of counts, 
13, VIL. 377; averment of perform- 
ance, V. 137; VI. 876; IX. 428: 
X. 441; VIII. 412; bond, VII. 227; 
another suit, 412; X. 223, 395; IX. 
177; non est factum, 177; 
performance and non est factam, 
ill. 377; non est factum and spe- 
cial plea, 11, VIII. 413; evidence 
under non est factum, II. 378; 
VII. 430; plea to debt on bail bond, 
X. 443; nil debet to debt on bond, 
IV. 373; to action on recognisance, 
V. 188; to debt on record, VII. 
228; sci. fa. by husband and wife, 
plea in bar that they were not imar- 
ried, when sci. fa. emanated, is bad, 
should be abatement, VII. 227; dis- 
ability of plaintiff arising pendente 
lite, VI. 375; defences to deed, III. 
378; showing it an escrow under 
non est factum, 378; onus probandi 
as to deed being escrow, 378; non 
assumpsit, alteration in respect to 
plea of, VII. 89; where de injuria, 
&c. pleadable, X. 441; contingent 
liability, IV. 373; non-tenure, IIL. 
138; gaming debt, 12, VIII. 413; 
statute of frauds, X. 
lim. after issue joined, If. 383; re- 
plying new promise to adminis- 
trator, IV. 373; puis darrein con- 
tinuance of plaintiff's bankruptcy, 
when well pleaded, X. 441; bank- 
ruptey, V. 364; nulla bona, VIII. 
163; foreign attachment, VII. 228; 
not guilty and justification, }, VII. 
876; by officer and other, 2, p. 
376; entering close for materials 
for a road, VI. 3763; accord and 
satisfaction after general issue, III. 
138; release after breach of con- 
tract, IV. 373; admissions, Il. 
278; admission of seizin, V. 364; 
by paying money into court, EI. 
382; by plea to merits, IV. 372; 
conclusion of plea, VIIT. 164; repli- 


~ 


veneral 


443; stat. of 
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cation, what necessary, 1V. 372 


to plea in abatement, X. 443; to 
plea of coverture, 440; to plea of 
non assumpsit infra, &c., 384; to 
set-off, 4, VII. 376 ; replying, de- 
fective award, 228; that charter 
not complied with, 1X. 428 ; demur- 
rer, LV. 374; V. 140; LX. 427 ; infor- 
mality, VII. 356; to evidence, VIII 

140; traverse, 7, p. 412; X. 448: 
traverse not necessary, 393 ; waiver, 
by taking issue, IX. 177: departure 

IV. 373; V. 188; duplicity, 3, VII 

376; VILL. 411; IX. 427; not nega- 
tiving exception, Vil. 227; de- 
murrer, When must be special, VIII 

164; surplusage, I. 358; IX. 177; 
VU. 183: repugnancy, V. 188 

325; X. 443; omission in pleadings, 
V. 188; plea to part of a count on- 
ly, IX. 428; not answering all the 
breaches alleged, 428 ; fist error, 
VII. 228; irregularities in practice. 
X. 394; malicious prosecution by 
executor, IX. 177; as to issue on 
matter of law to jury, VII. 480; 
verdict for plaintiff and demarrer 
ruled for defendant, 1X. 178; legal 
intendment in favor of verdict, IX. 
stat. Maryland, VI. 200; 
Maine, 441 ; New Hampshire, VIII. 
426; in equity, want of parties, 23 
Vil, 412; criminal matter charged 
in bill, 24, p. 412; injunction, 6, p. 
411; three kinds of relief, V. 354; 
relief in the alternative, 7, VII. 
411; cross bill, 13, p. 411; specific 
pet formance, 14, p. 411; discovery 

},p. 410; V. 354; irregularity on 
face of bill, 354; account, IX 

124: aecount stated, 124; plea and 
answer in equity, 15, 18, 25, 26 
VIL. 412; answer of corporation, V 

454; where defendant can be pre- 
sumed to recollect, 354; where one 
of two defendants denies all know 

ledge of facts, 355; diselaimer, IX 

124; interpleader, 2, VII. 410; de- 
cree, 1X. 124; Gould on, reviewed, 
VIll. 74. See Abatement, Vi 
344; Arbitration, &e. Il. 368; As 

sumpsit, VII. 362; Bills of Ex- 
change, &e., VII. 420; VE. 344: 
VHI. 365, 366; Chancery, &c. : 
Executors, &c., 8, V. 156; 8, VI 

360; 12, VII. 362; Imprisonment, 
false, False Imprisonment, II. 375 

Indietment, 4, VI. 363; Judgment, 
foreign, 366: Libel, &c., Siander, 
4, VII. 381; Limitations, &c. 2, 
VIII. 401; Sale, Vendor and Pur. 


Aé 
423 ; 
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chaser, 6, 7, VII. 
riance. 

Pledge, construction of, II. 167; dis- 
tinction between, and mortgage, 
VII. 19, 176; by factors and agents, 
IV. 262; pledgee may convey his 
title, V. 326. 

Polls, taxable in Maine, VI. 446. 

Poor, expenditures for relief, V. 126 ; 
stat. of Conn. V. 376; Virginia, III. 
397; asylums for, in Indiana, IV. 
399; act of Parliament, IX. 210. 

Port Societies, stat. Mass. VIII. 195. 

Port-warden, act of Alabama, IX. 
208. 

Ports of entry, stat. of U. S. VI. 395; 
X. 159. 

~— stat. United States, VIII. 

Possession, extent, VIII. 413; bur- 
then of proof in detinue, VII. 377; 
of bailee, 377: of child, 378. See 
Adverse Possession, V1. 338 ; Eject- 
ment, 3,5, 6, VIII. 379; Evidence, 
4, VII. 359; Fraud, &c. 364; Part- 
nership, 409. 

Postage, paid by State officers, stat. 
of Missouri, V1. 406. 

Posthlewaite’s Dictionary of Com- 
merce, I. 322. 

eens, law relative to, VII. 

93. ; 

Poundage, sheriff, 2, X. 401. 

Power, of attorney, construction of, 
opinion of David Hoffman, II. 52; 
to limit uses, its construction, IV, 
97; coupled with an interest, II, 
167 ; naked power, 167; to appoint 
IX, 125; to appoint by writing in 
nature of will, IV. 374; to confess 
judgment, VII. 378; of devisees in 
trust to lease, IX. 122; to name 
successor in partnership, 122; to 
executor to sell, VI, 376; to attor- 
ney to sell, 376 ; to dispose of land, 
IV. 374; deed of principal, V1. 377 ; 
joint and several, 377; where power 
is not pursued, X. 444; execution, 
444; IX. 125 ; extinguishment, 126; 
Chanee on Powers, notice of, VII. 
247, See Bills of Exchange, &c,; 
Chancery, 11, VI. 349; Executors, 
&c. VII. 396; Will, 1X. 135. 

Practice, improvements in, recom- 
mended by the English law com- 
missioners, VII. 298; of courts of 
Virginia, by Robinson, IX. 474; 
of the courts of the United States, 
by Conkling, IX, 464; inserting 
mine of the court in the record, 
1, VIII. 413; questions sybmitted, 


887; Va- 
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not raised in Circuit Court, 1. 358; 
judges of Circuit Court dividing on 
whole cause, IV. 375; defective ap- 
peal bond, when to be taken advan- 
tage of, II]. 138; nolle prosequi in 
court below after appeal, 2, VIII. 
414; reinstatement of appeal, LV.375; 
impertect record, 1. 358; defects 
cured by appearance, IV. 375; error, 
one issue not decided, 2, VIIL. 413; 
uncertainty in description, 3, p. 413 ; 
rule to show cause, IV. 375; gen- 
eral motion to exclude evidence, I. 
358; papers used in lower court 
lost, 359: State regulations as to 
proceedings, how far affect United 
States Courts, III. 138: I. 358: 
how far practice of State courts 
adopted in those of U. States, 4, 
VIII. 414: entering judgment, 
where party dies during term, III. 
133: remittitur of excess of judg- 
ment over amount claimed after 
error, 138: attorney, Vil. 
431; prochein ami, VII. 431 ; ac- 
tion for goods sold on credit, X. 
445; writ not returned cannot be 
quashed, II. 384; moving for sheriff 
toreturn a writ while action pend- 
ing against him for money, 384 ; re- 
turn of languidus, 1X. 112: appear- 
ance, when a waiver of insufficient 
notice, II, 384; omission to sum- 
mon cured, III. 579: affidavit ta 
hold to bail, X. 445: of party, athe. 
ist, Vill. 166; motion for venire 
de novo, not good after judgment 
arrested, 1V. 179: payment of mo- 
ney into court, X. 445: money paid 
in without a rvle, II. 384: amend- 
ment, 1X. 111: suggestion on the 
record, VII, 432: trial and no plea, 
VII. 229: false plea, 1X. 112: leave 
to replead, [X. 429: a count struck 
out is referred to in others, VIII, 
420; double replications, V, 188: 
withdrawing plea, X. 223: nul tiel 
record, 223: evidence, IX. 141: 
counse! required to state substance 
of evidence to be offered, VILL. 420: 
questions at trial on which no evi- 
dence, 165: usage is a question for 
jury, 165: surety for costs made a 
witness, VII. 229; witness not 
sworn, 229: inspection of document, 
X. 444: of deed, VIII. 183; right 
to open, IX, 111: to reply, IV. 375: 
of opening and closing, LI, 353: as 
to hearing evidence after argument 
opened, VII. 229: exception ta 
charge, VILL. 420; case stated, [I], 
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379: IV. 179: report of case, X. Prescott, J. impeachment of, remarks 


224 : setting aside non-suit, V. 365: 


upon Webster’s argument, VII. 119. 


new trial, X. 444: VII. 431: re- Prescription, legal memory, V. 326 ; 


signation of one of plaintiffs, trus- 
tees, during suit, IV. 179: suit by 
grantee in name of grantor, 179: 


to take herbage, VI. 163 ; law of, in 
Cuba, V. 249; Spanish law of, X. 
268. See Way. 


oath of admeasurers of dower, V. Presumptions, how defined, V. 230; 


188: computation, Jamaica judg- 
ment, VIII. 184: entering up 
judgment nunc pro tunc, X. 444: 
indemnity to officer, VIII. 
165; questioning regularity of pro- 
ceedings, I]. 364: practice in chan- 
cery, X. 396: prosecuting in forma 
pauperis, V. 355: suit by feme co- 
vert, V.356: proceedings if defend- 
ant is not summoned and does not 
appear, 6, VII. 413: supplemental 


bill, V. 370: 355: amendment of 
bill, V. 355: VIL. 413: amend- 
ments, IX. 127: second order to 


- amend, V. 370: discovery, 11, VII. 
414: as to taking bill as confessed, 


distinction between them and cir- 
cumstantial evidence, V. 231; a 
classification of them suggested, 
236; that of Matthews, considered, 
237; Matthews on Presumptive 
Evidence, Rand's edition, review of 
229; of law and fact, 189; release 
to cestui que trust, 189; receipt in 
full of all demands, X. 396 ; of con- 
veyance, VII. 437; of death from 
lapse of time, IV. 375; as to lots 
being numbered in a survey, VI. 
229; as to authority of administra- 
tor after thirty years, 229: admin- 
istration bond, IX. 178. See Pay- 
ment, VIII. 409. 


10, Vil. 414: VIIL. 166; cross-suit, Pretended titles, stat. of Ohio, VI. 
answer, [X. 128: answer of illit- 415. 

erate person, IX. 128: answer, Principal and Agent, see Agent and 
where plaintiff reads a part as evi- Factor. 

dence, V. 370: fact not admitted Principal and Surety, see Surety. 
by answer, 355: party swearing ac- Priority of U. 8. V. 343, 344: VIII. 


cording to belief, 355: complainant 
wishing for more particular answer, 
356: maultifariousness, IX. 128: 
impertinence, 129: objections to 
answer when to be taken, 12, 
VII. 414; service of subpoena, 1, 
VII. 413: commission, 1X. 128: 
interrogatories, 127: witness, 120: 
party made witness between the 
others, 7, VII. 413 : examination of 
co-defendant, IX. 128: production 
of documents, 126: inspection of 
books, 5, VII. 413: production of 
books, IX. 129; order for heating, 
2, VII. 413: injunction, 1X. 127: 
injunction to restrain proceedings 


Privateer, 


414; surety, who pays the debt, 
succeeds to priority, VI. 378; V. 
327; where such surety becomes 
insolvent, 327; assignment of 
debtor’s property, 327 ; property as- 
signed, I. 359. 


Prison Bond, stat. of Ohio, X. 169. 
Prisoners, of United States, stat. 


Alabama, V. 393; standing mute, 
stat. of Ohiv, VI. 416; New 
Hampshire, VIII. 422. 

commission by an wun- 
known republic, X .265. See Stat- 
utes, construction of, Construc- 
tion of Statutes of United States, 
VILL. 374. 


at law, V. 370: dissolution of in- Privies, estopped by recitals in deed, 


junction, 370: distringas, IX. 129: 


X. 352. 


party intervening, 127: motion re- Probate Courts, historical sketch of, 


newed in superior court, 126: title, 
126: contempt, 127: account not 


in Massachusetts, III. 237; stat. of 
Mass. X. 191; Maine, V. 205. 


taken if assets admitted, 14, VII. Probate Directory for N. Hampshire, 


414: exception, IX. 127: excep- 
tion to master’s report, V. 355: fil- 


Vermont and Massachusetts, re- 
viewed, III. 237. 


ing exceptions, IX. 128: question- Probate Judges, in N. Hampshire, 


ing decree, V. 355: decree for res- 


IIf. 394. 


titution and costs, IV. 374: costs, Process, stat. of Parliament, IX. 210; 


IX. 127: V. 370: stat. of Ohio, VI. 


Maine, V. 204. 





413: Indiana, X. 166. See Chan- Profanity, stat. of Ohio, VI. 516. 
cery. Profert, of record, VII. 378. 

Precedents of Indictments, Davis's, Promissory Notes, see Bills of Ex- 
notice of, VI. 448. change, &c. 
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Property, origin of, considered, VJ. 
267 ; Cherokee titles, 267. 

Proprietors of common lands, parti- 
tion by vote without deed, JJ. 166; 
where clerk executes deed to a pro- 
prietor in his own name, 166. 

Provincial and Colonial laws, still in 
force as laws, notwithstanding 
change of government, J/J. 115. 

Provisos, in statutes, pleading of, 
VII. 233. 

Prussian Code contrasted with the 
French, LX. 12. 

Public Lands, controversies about 
them, one cause of the delay of the 
ratification of the Constitution of 
the U. States, LX. 269; stat. Mis- 
sissippi, VII. 452; Tennessee, 
449. See Lands, &c. 

Puppet Shows, stat. of Ohio, VI. 
Al6. : 


Q. 


Quacks, stat. New Jersey, V. 378. 

Quakers, remarks on their right of 
testifying, I. 141; origin of the 
sect, 143; required to take oaths in 
England under penalties, 143, cus- 
tom of wearing the hat, 144; tolera- 
tion act allowed them to take a de- 
claration instead of an oath, 145: 
allowed to affirm in civil cases, 146: 
recently to affirm in criminal cases, 
147, 364; allowed to affirm in all 
parts of the United States, 147; 
severe laws against them in Massa- 
chusetts, 147. 

Quia Emptores, statute of, its effect 
as to rent service, IV. 240. 

Quincy, President, address on the 
dedication of the Dane Law Col- 
lege, IX. 48. 

Quo Warranto, VII. 230, 380: as to 
office which expires before judg- 
ment given, IX. 432. 

Quorum, Supreme Court of Errors in 
Connecticut, V. 374. 


R. 


Railroads. 
ment. 
Railway, marine, stat. of Misseuri, 

VI. 403. 

Rand, Benjamin, notice of his edition 
of the 9th volume of Tyng’s. re- 
ports, I. 182: edition of Matthews 
on Presumptive Evidence, review 
of, V. 229. 

Rangers, stat. U. States, VIII. 492. 


See Internal Improve- 
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Rape, emission, IX. 113: evidence 
of, settled by statute in England, 
IV. 229. 

Ratification. 
377. 

Rats, prosecution of, I. 223. 

Rawle’s Pennsylvania Reports, re- 
viewed, X. 81. 

Real actions, history of, I. 185: in 
Massachusetts, 186, 187 : pleadings, 
loose in American practice, 189; 
causes, 190: many appendages not 
used in Massachusetts, 193: plead- 
ings, 201, 210: law to amend, 374; 
pleadings in, 359; IV. 181; evi- 
dence under general issue, 180: 
purchase of title after action brought, 
150: disproving demandant's sei- 
zin under general issue, 181: bet- 
terments, [X. 371 ; possession, 372: 
defendant has right of easement in 
premises, VII. 204: recovery, IV. 
376: second edition of Stearns on, 
notice of, VII. 246: limitation of, in 
Tennessee, observations on, J/1/. 
255: remarks of Judge Jackson on 
the review of his work in the 2d 
number of the Jurist, 77. G5: writ 
of right little used in England, J. 
210: practice in regard to, in Mass., 
211: proceedings in, 212: general 
issue, how framed, 213: trial of the 
same fact under, as previously tried 
on writ of entry, not admissible, 
VITT. 51, 330; nature of, 330: re- 
marks upon Mr. Holmes’s con- 
struction of a passage in Jackson 
on Real Actions, 330; by devisee, 
VIII, 422: amendment, 422: de- 
manding house is a demand of the 
land, 177. 

Real property. See Lands. 

Receipt for money is only prima facie 
evidence, JX. 432: conditional, 
does not support plea of payment, 
432. 

Receiver, in chancery, motion for, re- 
fused, LX. 129. 

Recognisance for appearance, VII. 
230: name of surety and amount 
left blank, 1X. 432: amendment of 
minutes, open to be excepted to, 
433: venue, X. 374: fine for breach, 
not bar to action for recovery, I. 
359: discharge, LX. 433: VI. 166: 
sureties of the peace, act of Mass. 
X. 192. See Variance, IV. 187. 


II. 


See Insurance, 


Records, on making 20 years an ab- 
solute bar to actions on, VII. 93; 
amendment of, allowed in England, 
IV. 22: wrongly described, is error, 
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Tif. 380; trial list, 7X¥.179. See 
Amendment, J/J. 122; Registry. 
Redesdale, Lord, biographical sketch 

of, III. 412. 

Re-entry, condition for, V. 127. 

Reference and Referees, see Arbitra- 
tion and Award. 

Reform bill, English, 7X. 211. 

Register of whaling ships, VJ. 396. 
See Shipping, VJ. 232. 

Register in Chancery; construction 
of his bond, VJ/I. 190. 

Registry, of conveyances and attach- 
ments in Cuba, required, V. 244: 
stat. of Maryland, 1X. 198: Vir- 
ginia, TV. 395: N. Carolina, 396: 
X. 160: Louisiana, JV. 339: Ten- 
nessee, VIII. 447. 

Reid, C. J. of Lower Canada, his 
opinion, in a case respecting fugi- 
tives from justice, J. 297. 

Release, general words qualified by 
recital, X¥. 446: parol evidence to 
explain, JV. 181: parol agreement 
to, 376; previous conveyance will 
be presumed, V. 130: consideration 
of, 131: receipt of portion of joint 
debtor, 77.376: of one covenantor 
discharging his co-covenantor, X. 
398: under an award, 413: by co- 
plaintiff by collusion, Z/. 384; by 
partner, V. 328 : by auctioneers, 323; 
by an executor toa witress, IL. 163; 
mistake, VI. 378; setting aside in 
equity, I]. 169. See Assignment, VII. 
207; Bill of Exchange and Promisso- 
ry Note, LV. 181; X. 198; Executor 
and Administrator, II. 374, 

Relief Laws, 1. 37; impolicy of, 38; 
unconstitutionaltty of, 39; stat. of 
Georgia, V. 322. 

Relief Societies, stat. N. Jersey, VI. 
192; Georgia, 440. 


Religion, freedom of opinion, stat. 
Conn. V. 374. 

Religious Societies, X. 399; stat. 
Massachusetts, VIII. 195: Penn. 


VI. 396 ; Missouri, 407. 
Remainder, opening to let in after- 
born children, IV. 377; after life 
estate in chattel, VIII. 417. See 
Trover, VIII. 420. . 
Remittance ; privity, V. 365. 
Remittitur, of excess of verdict, VII. 
300. 
Removal, stat. Louisiana, VIII. 459. 
Rent; rent service, its characteris- 
tics and incidents, 7V. 234; of land 
fraudulently conveyed, J/I. 330; 
ordering account of, 330. See 
Landlord, &c. 
VOL. X.—NO. XX. 


Replevin, laws, I. 37; when it lies, 11. 
384; lies where trespass may be 
maintained, 7. 329; for goods taken 
for taxes, VIII. 417; does not lie in 
Alabama, 417 ; between joint owners 
not maintainable, III. 380; JJ. 169; 
defendant may claim property with- 
out possession, 1X..434: claim of 
special property accompanied by 
possession, 434; possession of a re- 
ceiptor is that of the officer, 434; 
writ de proprietate probanda, 434; 
when claim of property may be in- 
terposed, 434; pleading, 434; JJ. 
169: damages, VII. 46; I//. 380; 
stat. ofeNew Hampshire, VIII. 429. 
See Assignment, 2, VI. 340: Lien, 
VII, 224. 

Reports, their utility, VII. 260: ob- 
jections to their multiplication, 263, 
266: English and American, com- 
pared, 266: characters of, VIII. 
260: observations on reporting, II. 
235 to 244: stat. of Maine, VI. 444: 
Vermont, Hl. 177: New Jersey, 
VIII. 434: Delaware, VI. 421: 
Maryland, IX. 199: Alabama, V. 
395: Illinois, VI. 199. 

Report of case, see Practice, 3, 4, X. 
224. 

Representation, fraudulent. See Ac- 
tion on the Case, Case. 1, 18, 19, 
VIII. 362, 370. 

Representatives, instructions to, not 
binding, IV. 314: notice to secre- 
tary of state of their acceptance or 
declining, stat. of Connecticut, V. 
373. 

Rescue, VUil. 171. 

Reservations. See Deed, IV. 158: 
Easements, Servitudes, IV. 3738. 
Respondentia, construction of bond, 

Il. 16°, 170. 

Restitution, judgment of, see Execu- 
tion, VI. 359. 

Retainer, see Attorney, 3, X. 415. 

Return, see Officer. 

Revenue laws, bill for the enforce- 
ment of the, X. 155; law for col- 
lecting, IV. 391: New Jersey, VI. 
194: North Carolina, 203. 

Reversion, valued, IX. 130. 
Conveyance, 11, X. 204. 

Revision of laws, remarks upon, VIII. 
298: New Hampshire, VI. 208; 
Pennsylvania, 206: Alabama, X. 
482: Mississippi, VI. 403: Ohio, 
412. 

Revivor, when interest of deceased 
goes to third party, VII. 414. 

Revocation, see Countermand. 
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See 
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Revolt, of mariners, V. 332,333: defi- 
nition of, II. 170: confinement of 
master, stat. 1790, 170. 

Revolution, documentary history of, 
act of Congress, X. 159. 

Revolutionary claims, VII. 230. 

Revolutionary soldiers, stat. of Penn- 
sylvania, VI. 398. 

Rewards to informers, VII. 468. 

Rhode Island, declined to send dele- 
gates to the convention for forming 
the constitution, IX. 272: legisla- 
tion of, V. 377. 

Richardson, C. J., his opinions com- 
mended, III. 114. 

Right, writ of, see Real Actions. 

Rights, dill of, Virginia, VI. 174. 

Riots, extracts from Judge Thacher’s 
charge to the grand jury, VII. 243. 

Rivers ; right of State to use them, 
VI. 379; right in lakes, 379: ripa- 
rian proprietors, 379: stat. of Unit- 
ed States, 393: North Carolina, 
VIII. 198; Indiana, V. 389; X. 
166. 

Roads, see Ways. 

Robbing the mail, advising or procur- 
ing, X.399; all concerned are prin- 
cipals, 399. 

Robinson, Sir Christopher, X. 484. 

Robinson, Conway, his Treatise on 
Virginia practice, noticed, IX. 232, 
474. 

Roman Law, V. 41. 

Romilly, Sir Samuel, biographical no- 
tice of, VIII. 221; speech in the 
House of Commons on the law rela- 
tive to larceny, IV. 12, n.; friendly 
to reform of criminal law, 23. 

Roper on Legacies, remarks on A- 
merican edition, II. 201. 

Rules of court ; construction of, IV. 
377; do not control law, VI. 379; 
are binding upon court, III. 380; 
of the Supreme Court of the United 
States, X. 399; VIII. 423. 

Russell on Crimes, Metcalf’s edition, 
notice of, VI. 450. 


Ss. 


Sabbath, stat. of Connecticut, V. 376; 
Virginia, VJ. 182; Ohio, 416; L- 
linois, III. 150. 

Sailor, see Ships, &c. 

Salaries in New Harnpshire, III. 394; 
VI. 207; New Jersey, V. 378; 
VI. 192; Virginia, 177: South 
Carolina, 190; Alabama, III. 402; 
Tennessee, V. 387; Ohio, VJ. 420; 
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ancient, of judges in England, VII. 
458. 

Sale, decision of Lord Mansfield, VI. 
77: by sample, V. 327; X. 400; 
covenant, LX. 182; fraudulent re- 
presentations where there are cov- 
enants, IV. 183; positive repre- 
sentations of quantity, II. 175; 
averment of quantity of articles 
sold, 6, VII. 387; deficiency in 
quantity, III. 381; IV. 377; mis- 
take in quantity, Il. 174; relief for 
mistakes in equity, 174; executory 
contract, time, V. 191; transfer by 
operation of law, LX. 436; transfer 
by judgment in trespass, 436; note 
of the bargain, V. 191; construc- 
tion of agreement, I. 361; IT. 385; 
consideration of note, 5, VII. 386; 
want of diligence in purchaser, I. 
361; joint or several purchaser, X. 
451; joint purchasers, partners, 7X. 
169 ; purchaser within stat. of Eliz. 
mortgagee, JV. 376; insolvency of 
purchaser, VII. 417; purchaser 
discharged, 438 ; parol sale of stand- 
ing trees, 77. 183; timber sepa- 
rated from the freehold, V. 200; of 
lands by sheriff, VII. 415; exces- 
sive sale of land by sheriff, 12, p. 
388 ; under a decree, different from 
the mode prescribed therein, III. 
381; purchaser of goods levied upon 
by an execution, V. 200; unculti- 
vated land; where deed is withheld 
until payment of consideration 
money, 200; where land sold by 
parol, and vendor retains title deeds, 
and vendee builds, rights of vendor 
against lien creditors, VJ. 171; 
sale upon condition, II. 386; ship- 
ment on condition of accepting bills, 
X. 446; fraudulent as to creditors, 
III. 139; possession of vendor, 381 ; 
IV. 378; V. 190; what possession 
necessary to complete, VII. 20; 
when to be taken, 24: possession 
by vendor of a vessel, explained, 
IX. 435: by assignor or mortgagor 
of chattels, 435: possession of ven- 
dor when fraudulent, X. 400: bill 
of sale of furniture by tavern keeper, 
and lease by vendee to brother of 
vendor, V. 191: of vessel when in 
port, If. 171: taking possession of 
property in the hands of third per- 
sons, 171; neglect to take posses- 
sion, 171: mortgagee of chattels 
not taking possession, III. 381: de- 
livery, 6, VI. 380: 7, p. 381; 
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change of property, VII. 387: de- Savings institutions, act of Maryland, 


livery not necessary to pass title, 


1X, 202. 


iI. 171: necessary against creditors, Scarlett, Sir James, removed from of- 


IV. 182: necessary to revest pro- 
perty, 182: 
before delivered, 182: without de- 
livery, 181: conditional delivery, 
Il. 170: VIII. 417: pleading a 
usage as to conditional delivery, 
TX. 443: waiver of condition, 443: 
delivery absolute or conditional, 
442: unconditional delivery, IL. 
386: while at sea, 170: goods sent 
by conveyance different from the 
one by which goods were ordered, 
VI. 320: delivery after time stipu- 
lated, IV. 181: place of delivery 
not specified, 3, VJ. 330: article 
delivered different in kind from 
article sold, Il. 386: delivery of part 
of article before arrival of whole, V’. 
191: where articles sold are not 
separated, IJ. 386: completion of 
sale, V. 356: title, LX.132: vendor 
refusing to convey on account of 
defect in title, 7. 200: conveyance 
of land, VII. 236: demand of con- 
veyance, VIII. 421: X. 408: re- 
fusal by one of several jointly 
bound, 408: sufficiency of deed, 9, 
VII. 337: note for price, no con- 
veyance made, VJII. 185: set-off, 
VII. 387; payment, 7, p. 387; note 
of a third person guarantied by pur- 
chaser, is not payment, IX. 436; 
such note supports a money count, 
436 ; unliquidated damages, set-off, 
435; rule of damages for non-de- 
livery, 435 ; damages for deceit, V. 
327; sale for taxes, VII. 230; pro- 
bate sale of real estate, V. 375: 
master’s sale not authorized, VII. 
405: jurisdiction, 406; purchaser 
bound, 406. See Laches, [X. 122; 
Lien, VII. 372, 373; 3, VIII. 158; 
Warranty. 


Seduction. 


fice of Attorney General, V. 411. 


mortgaging property Schools, in State’s prison, Maine, V. 


205; stat. of Mass. X. 193; Ver- 
mont, II. 177; N. Jersey,391; VI. 
194: Penn. 397, 398; IX. 193; Del- 
aware, II. 302; IX. 191; N. Carolina, 
VI. 204; Louisiana, 189; Tennes- 
see, VIII. 444; V. 385; IX. 446; 
Mississippi, VI. 401; Ohio, 419; 
X. 171: Indiana, IV. 405: X. 168: 
Illinois, VI. 194. 


Scotch bond, negotiable and assigned 


in Scotland, may be sued in the 
United States, in the name of the 
assignee, opinion, IX. 42. 


Sea shore, right to soil, X. 
Seals, defined, 1X. 290: origin of the 


use of them, 291: useless, 290: ab- 
surdities of the law respecting them, 
290: necessary to a deed, VI. 167: 
scroll, VIII. 418: printed stamp, 
171: omission of, VI. 141: stat. of 
Ohio, 41%. See Amendment, 1, 5, 
p. 338, 339: Bond, VIII. 367: 
Deed, VII. 356. 


Seaman, see Ships and Shipping. 
Seditious pamphlets, stat. of Missis- 


sippi, VI. 404. 
See Action on the Case, 
Il. 367: IV. 145: 11, VIII. 369. 


Seizin and Disseizin, evidence to 


prove disseizin, X. 225: disseizin, 
V. 141: VI. 356: holding over by 
tenant for life, V. 142: entry by re- 
versioner, X. 225: entering’ into 
possession under a deed, Il. 151: 
tenants in common, X. 225: II. 
151: under patent, VI. 383: mort- 
gage by person who had contracted 
for purchase, IV. 160: mortgagor 
holds lands adversely, VII. 213: 
mistake, [V. 159: assumpsit by dis- 
seizee for trees felled, X. 197: en- 





Salt, inspection of, stat. of Massachu- try and conveyance, 203. 
setts, VI. 426. Senate, Virginia, VI. 175. 

Salvage, right to, forfeited by fraud, Senators, to Congress, notice of their 
VIL. 33; salvage paid for cargo, di- acceptance of election, stat. of Con- 
minishing freight, 318. necticut, V. 373: how chosen in 

Sanders, author of Essay on Uses and Connecticut, II. 177: stat. of Mis- 
Trusts, biographical notice of, VI.  sissippi, VI. 400. 

472. Sepulchres, stat. of Massachusetts, VI. 

Satisfaction ; drafts, bank notes, IX. 43. 

163; levy on land, 163; by devise, Sergeant and Lowber’s Law Library, 
164; imprisonment of defendant, notice of, X. 466. 
VI. 381. Servitudes, see Easements. 

Savigny, his objections to codifica- Set-off, opinion on right of, V. 57: 

tion, V. 26. liability, V1. 383; equitable, VII. 
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415: where defendant must pro- 
ceed by way of, VI. 167: in action 
for money had and received, X. 
427: under plea of payment, VII. 
227: what, subject of, Il. 172: 
what may be filed in, VII. 40: 
claim for unliquidated damages, 
41: claim of seaman for tortious 
discharge in a foreign port, 42: 
compensation for part performance 
cannot be set off against damages 
for not performing residue, V. 193 : 
several claims of two defendants can- 
not be set off, VI. 167: mutual debts, 
III. 381: VI. 167: judgment, V. 
356: IX. 437: executions, VI. 
167: 1X. 437; debts outlawed, IV. 
378: by agent of corporation, 373 : 
assignees taking subject to all equi- 
ties, 378: demand against one part- 
ner, VIII. 418: by partner, debt of 
firm assigned to him, III. 381: at- 
torney’s lien to prevent, 381: bills 
of a bank, V. 356: promissory notes, 
IX. 437: bill payable to “ L. exe- 
cutor of B.,” VIII. 127: of pay- 
ment on a joint note, VII. 231: a- 
gainst indorsee who has a lien for 
part only, IV. 183: against payee 
after promise to assignee, III. 139; 
appropriation of payments, II. 172: 
costs, IX. 113: action after set-off, 
X. 448: stat. Vermont, VIII. 188: 
Massachusetts, VI. 431: Virginia, 
173. See Bills of Exchange and 
Promissory Notes, Il. 370: Execu- 
tors, &c. VII. 396: Jurisdiction, V. 
351: Partnership, VIII. 162: Plead- 
ing, 4, VII. 376: Sale, Vendor and 
Purchaser, 11, p. 387. 

Shakers. see Evidence, VII. 217. 
Shaw, C.J. his address on bis first 
taking his seat as chief justice, V. 
5; extracts from his address to 
Suffolk bar, VII. 56. 

Sheriff, see Officer; Execution; At- 
tachment. 

Sherman, Judge, his opinion as to 
who are lite pendente purchasers, 
VII. 274. 

Ships and Shipping, sale or transfer 
of a ship, 1X. 436; V.333; VI. 
380; taking possession of a ship 
sold at sea, 4, VI. 380; where 
owners “ pledge’ a vessel then 
building as security for advances, 
V. 334; wreck sale, 333; register, 
333: register, pot conclusive proof 
of ownership, VII. 232; penalty for 
non-delivery of register, V. 333; 
liability of shipowner, V. 365; lia- 
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bility for supplies, IX. 438; Lord 
Mansfield’s decision as to liability 
of owners for supplies, VI. 77; pay- 
ment by note, VII. 232; liability of 
owner for money loaned to captain, 
1X. 114; shipowners have lien on 
goods for freight which may be en- 
forced in admiralty by a libel in 
rem, III. 31, 32; ratification of acts 
of consignees by shipowner, V. 330 : 
attachment of interest of joint own- 
er, I. 359: lien of joint owner for 
advances, 399, 360: liability of 
mortgagee, IX. 438: VII. 232: 
interest of mortgagee, insurance, 
VIII. 184: charter-party, construc- 
tion of, X. 419: VIil. 172: unlim- 
ited in point of time, II. 372: own- 
er pro hae vice, 372: charter-par- 
ty by master under seal, VII. 232: 
where a reservation tothe shipown- 
er of a lien on the loading, X. 419: 
lien for freight, II. 372: where 
charterers have possession of the 
ship, the shipowner has no lien on 
cargo tor the freight, III. 32: ship- 
owner’s liability, X. 419: descrip- 
tion of voyage, 382: agreement of 
shipowners and shippers as to the 
landing of goods ata permitted port, 
construction of, evidence, V. 330: 
altering voyage, 329: final port of 
discharge, 333: port of destination 
blockaded, IX. 93: freight, V. 329, 
331, 332: where property lost, VI. 
153: opinion as to salvage paid on 
cargo, ultimately carried to port of 
destination, being a charge diminish- 
ing freight, VIII. 318: principle that 
freight is the mother of wages, 341 ; 
decision of Lord Mansfield respect- 
ing pro rata freight, VI. 77; opin- 
ion on a question as to partial loss 
on freight, 327; loss by sale of dam- 
aged goods, whether to be borne by 
insurers, VIII. 353 ; indemnity, suit 
for freight and average on a cer- 
tain cargo, VI. 363; shipper’s lien 
on vessel, 5; for damage to goods, 
V. 219; master of vessel, liability 
of, X. 388; change of, V. 332; 
wages, V. 329: master’s lien, 
Lord Mansfield’s decision as to 
master’s lien for wages, VI. 77: 
master has a lien on freight for dis- 
bursements and wages, III. 36; 
and on cargo of charterer, 39; con- 
signees selected by master, V. 330 ; 
acts of master, 329; purehase by 
master, IV. 183; misconduct of, 
V. 829; smuggling by master, its 




















—————————————— —— ~+- 


. 





Index. 


effect as to his wages, VII. 231; 
authority of master to displace offi- 
cers, V. 333; authority over sea- 
man, 332,333; remitting forfeiture, 
if. 171; degrading men, 171; fore- 
ing mariner on shore, V. 332; 
confining mariners, 332, when 
mate justified, by captain’s order, 
in punishing seaman, VII. 73; 
mate not subject to penalty for de- 
sertion, III. 381; mariner, hospital 
bill and wages, VI. 158; VII. 428; 
after shipwreck and abandonment, 
and asalvage by others, 37 ; mariner 
dying in the course of the voyage, 
and before loss of vessel, his wages, 
X. 258; contract of seamen for, dis- 
solved by shipwreck and abandon- 
ment, VII. 34; insurance of them, 
339; wages, money secured under 
Spanish treaty for capture, IV. 183; 
wages paid to consul abroad, when 
ship is sold, by whom loss is to be 
borne, VIII. 336; lien, VI. 382; 
sailors have lien on freight for wa- 
ges, III. 43; and have a lien on 
cargo of charterers for a charge in 
the nature of freight, 50; seamen’s 
wages, detention by reason of illicit 
trade, VI. 382; causes of forfeiture, 
II. 171, 172; refusal to do duty, 
when cause of forfeiture, 172; re- 
instatement of claim, 171; forfeit- 
ure covers only wages previously 
earned, 171; charge on forfeited 
wages, 171; causes must be stated 
certainly, 172; contract is several, 
though libel may be joint, VIII. 
417; allegations in libel, II. 172; 
entry in log-book of desertion not 
conclusive, 172; revolt of mariner,V. 
332, 333; seamen confining master, 
333 ; causes of dismissal from duty, 
II. 172: discharged in foreign port, 
recovering three months wages, 
171; legal causes for discharging 
seamen in foreign port, VII. 37; 
damages for illegal discharge, 45 ; 
punishment of seamen, 74; forgive- 
ness of, VIII. 171; seaman in the 
navy under arrest, may be retained 
for trial after his time of service ex- 
pires, III. 281; stat. of Delaware, 
IX. 191; Alabama, IX. 208. See 
Insurance, 30, 38, VIII. 153, 155; 
Lien, 5, 6, p. 158, 159; Partner- 
ship, VII. 429. 

Silk, resolve to encourage the culti- 
vation of, in Delaware, II. 395; 
stat. of Pennsylvania, IX. 195; New 
York, VIil. 433. 
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Slander, see Libel, &c. 

Slavery, slaves, negroes, &c.; gen- 
eral practice of slavery in early 
ages, VII. 5; first introduction of 
slavery into America, 6; origin of 
slave trade, 7; character of slaves, 
VII. 17; rights of slave-holders 
over their slaves in States where 
slavery is not permitted, III. 404; 
slaves from a foreign country enti- 
tled to liberty in Massachusetts 
IX. 490; slavery prohibited in In- 
diana, VII. 382; trial of slave for 
felony in North Carolina, 382; 
presumption from color, 382; con- 
tract for freedom, 232; freed by 
operation of law, 232; emancipa- 
tion by will, 233; stat. of Mary- 
land relative to manumission, III. 
139; liability of owners, stat. of 
Missouri, VI. 406; stat. of Con- 
necticut, X. 455; District of Colum- 
bia, Pennsylvania resolution re- 
specting, III. 144; stat. of Dela- 
ware, II. 394; IX. 190; Mary- 
land, 200; Virginia, 1V. 395; VI. 
181, 182; VIII. 439; North Caro- 
lina, Il. 398; VI. 408; VIII. 196; 
X. 161; Georgia, V. 382 ; VI. 439 ; 
VIL. 445; Alabaina, IX. 204; Mis- 
sissippi, VIII. 450; VI. 401; Lou- 
isiana, II. 188; VIII. 454, 456, 
460; VI. 187; Tennessee, VIII. 
448; V. 386. See Common Car- 
rier, III. 126; Damages, 360; Offi- 
cer, Sheriff, 1V. 380; Trespass, 2 
VII. 384; Trusts, 235. 

Slave trade, construction of United 
States’ acts to suppress, 1V. 380; 
appropriation in relation to, 391. 

Small pox, act of Georgia, VI. 439. 

Snails and caterpillars, excommuni- 
cated, 1. 226. 

Social cempact, theory of, 1X. 280. 

Societies, unincorporated, interference 
of courts of equity in relation to the 
funds, X. 405; courts of law, 
405 ; courts of equity, 405; meetings 
of, 406; removal of officers, 406; 
stat. of New Hampshire, VIII. 426. 

Soldiers of the Revolution, stat. of 
Pennsylvania, VI. 398; 1X. 192; 
Kentucky, VI. 195; Indiana, V. 
389. 

Solicitor, see Attorney, &c. 

Solicitor of Treasury, office of, erect- 
ed, [V. 390. 

South Carolina, stat. United States,. 
VIII. 482; legislation, VI. 190. 

Spain, stat. United States, VIII. 
482. 
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Spanish \aw of prescription, X. 268. 

Specialties, on making twenty years 
an absolute bar to actions on, VII. 
193. 

Specific performance, 1X. 130; pur- 
chase of land, VII. 233, 234; parol 
agreement, land, 302; to convey, 
416; agreement to convey, 435 ; 
agreement for service, twenty years, 
382; voluntary agreement, III. 
382; construction of agreement, 
383; length of time elapsed, V. 
371 ; excessive price, VI. 384. See 
Chancery, 7, 8, 9, VI. 349; Plead- 
ing, 14, VII. 411. 

Spendthrifts, stat. of Maine, IX. 187. 

Splitting actions, see Actions, VII. 
432. 

Stage-coach proprietors, their liability 
as to carrying passengers, IX. 439 ; 
stat. of Ohio, V1. 420. 

Stake-holders, act of parliament, VIII. 
201. 

Staie demands, VII. 416. 


Standing mute, is considered plea of 


not guilty in England by statute, 
IV. 21; stat. of Ohio, VI. 416. 

States, sovereign only in a qualified 
sense, IV. 411; suit against, VI. 
384. See Appearance, VIII. 361. 

State prison, stat. of Maine, V. 205; 
JX. 187; Massachusetts, X. 194; 
New Jersey, VI. 193; Illinois, 
199. 

Statutes, construction of, X. 346; IX. 
114; rules, VI. 168: of language, 
VIII. 373: construction of word 
“may,” 1. 360; State statutes, VIIT. 
374 ; construction of State laws in 
United States courts, IV. 3s1 ; 
foreign statutes, VI. 350; if statute 
inflicts penalty for doing an act, it 
becomes illegal, 168; subsequent 
repeal does not make such act legal, 
168; decree obtained by fraud, X. 
346; entry of goods by a wrong de- 
scription through mistake, 347 ; in- 
dictment for fitting out privateers, 
VIII. 374; charter of bank prohib- 
iting sale of stock for one year, II. 
388 ; act of incorporation providing 
it should be a public act, [V. 381; 
of a State may confirm a void deed, 
lil. 139; retrospective statute, VI. 
168, 324; X.347; V. 366; not retro- 
spective, VII. 234 ; giving exclusive 
privileges, 416; where two inconsist- 
entactsare passed,X.412;repugnant, 
1X. 115; cumulative remedy, X. 225; 
promulgation, IX. 180; VII. 383; 
from what time public statutes take 


effect, VI. 169; pleading of excep- 
tions, VIII. 233; construction of 
statutes in Delaware, II. 393; new 
edition of, in Delaware, 395; effect 
of repeal, act of North Carolina, VI. 
411. See Evidence, 14, VII. 360. 

Statute of Frauds. See Frauds. 

Statute of Limitations. See Limita- 
tions. 

Stay laws, I. 37. 


Staying proceedings ; payment of 


costs, V. 196; vacating order, X. 
3c6; till payment of cost of former 
suit in another court, 402. 

Steamboats, stat. Louisiana, VIII. 
461; Missouri, VI. 402; New Jer- 
sey, VIII. 436. 

Stearns, Asahel, his work on Real 
Actions, I. 191; merits of, 196; 
second edition, VII. 246. 

Stephen, comments upon his reason 
for the rule against double plead- 
ing, V. 273; his rule that defendant 
is entitled to judgment generally, if 
one plea to the whole declaration is 
found for him, considered and de- 
nied, 283. 


Stevens on Average, and Benekec, 


new edition, IX. 238; X. 461. 


Stock, certificate of, action against a 


bank for not giving a, X. 145. 
Stop laws, I. 37. 


Stoppage in transitu, IX. 115; 


where a balance due tor fermer 
freights is demanded of the vendee 
by captain, and not paid, and goods 
are brought back, VI. 160; after 
arrival of vessel, but before goods 
are taken possession of, V. 334; at- 
tachment, 334; continuance of 
right, 365; waiver of right, 334; 
when transitus ends, LV. 381. 


Story, Joseph, chosen Dane Profes- 


sor, Il. 191; inauguration of, 406; 
his discourse on the occasion, 406, 
407; his address before the Suffolk 
bar, I. 1 to 34; his argument be- 
fore the overseers of Harvard Col- 
lege on the claim of the resident in- 
structers of the college to be Fel- 
lows of the Corporation, 237 to 274 ; 
sketch of the character of C. J. 
Parker by, V. 17; his funeral dis- 
eourse on Professor Ashmun, X. 
40; review of his edition of Abbott 
on Shipping, I. 321 ; work on Bail- 
ments, review of, VII. 128; Com- 
mentaries on the Constitution, no- 
tice of, IX. 230; plan of the work, 
231; review of, 241; X. 119; his 
opinion in the Bowdoin College 
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case, 273; his opinion in a case of 
insanity produced by intemperance, 
LI. 9. 

Streets, assessment of damages for 
land taken to widen, X. 402, 

Students of colleges, stat. New Hamp- 
shire, X. 180. 

Study, mode of, for articled clerks, 
VIL. 452. 

Submission. See Arbitration, &c. 

Suffrage, right of, X. 124. 

Sugden, Sir Edward, removed from 
office of Solicitor General, V. 411; 
on Powers, errors in, corrected, 1V. 
86. 

Summary of proceedings to obtain 
possession of lands, proving pa- 
rol deed absolute in its own terms 
to be a mortgage, X. 403. 

Sumner, C. P., his discourse on the 
office of sheriff, IL. 1. 

Supreme Court of the United States, 
adjournment of, regulated, I. 366; 
constitutionality of imaking judges 
of, justices of the circuit courts, LV. 
293; mandamus, VI. 385; rules of, 
X. 399; of Massachusetts, sketch of 
its organization, V. 39. See Courts. 

Surety, cashier's bond, 1X. 179; exe- 
cutur’s bond, 439; administrator, 
VII. 383; admission by one surety, 
V. 116; not liable to bail who pays 
the debt, VI. 378 ; part payment by 
surety, IL]. 380; surety compro- 
mising the debt, V. 190; payment 
in full by surety, IIL. 380; by pay- 
ment is substituted for principal, VI. 
377; paying specialty debt is only 
simple contract creditor, V. 370; 
action against principal, VII. 234; 
contribution amongst sureties, VI. 
164; action by surety against prin- 
cipal and his co-sureties, V. 197; 
indemnity given to surety by third 
person, 197; agreement to recon- 
vey upon payment, IV. 161; pro- 
perty assigned to surety, X. 224: 
creditor may assign to the surety a 
collateral fund, IX. 430; rights of 
surety to creditor’s security, III. 
320; entitled to assignment of a 
judgment, IX. 79; application of 
payments, X. 224; acts of creditor 


discharging guarantor, IX. 430; 
neglect of creditor, as affecting 
surety, 430: collusion betweer 


creditor and principal, VII. 414: 
discharge of sureties, 1X. 115, 178; 
I. 360; neglect by creditor, 1X. 
179; creditor gives up property, 
this releases surety, VI. 373; omis- 
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sion to sue principal, V. 197; VI. 
385; release of principal from im- 
prisonment, VI. 377; credit given 
to principal, X. 224: VI. 378; VII. 
234, 303; 1V. 381; requiring cred- 
itor to sue, 381; giving time after 
request to collect, 184; surety for 
tenant requiring landlord to dis- 
train, V. 196; Theobald on Princi- 
pal and Surety, reviewed, VIII. 
315; stat. of L[ilinois, Il. 150; 
North Carolina, lV. 396; Ohio, VI. 
415, 420. See Assumpsit, 10, V. 
116; IV. 148; Bills of Exchange 
and Promi-sory Notes, 149; Bond, 
VII. 208; Executors, &c., 4, VIII. 
144; Limitations, &e., IV. 174; 
Notice, Il. 383; Officer, Sheriff, 
VIL. 320; Parties, 407. 

Surname, lawsuit respecting, III. 
177. 
Surtess on the law of warranty in 
sale of horses, review of, V. 288. 
Survey of goods, see Usage, 5, VIII. 
175. 

Survey of land, see Evidence, 7, VII. 
360. 

Survivorship of actions. See Actions. 

Suttee Rite, abolition of, in India, IV. 
215. 


Swine hung for murder, I. 234. 


T. 
Talesman, see Jury, 3, X. 221. 
Tariff, resolutions as to, of Vir- 
ginia, IT. 399; Alabama, 402; 


Georgia, VIL. 445; Pennsylvania, 
IX. 196; act of 1833, X. 152; bill 
for the enforcement of the revenue 
laws, 155. 

Tassels, George, resolution of Geor- 
gia as to, VI. 440. 

Taunton, appointed judge of King’s 
Bench, V. AIL. 

Taverns, stat. of Ohio, X. 170. 

Taxes, constitutionality, VI. 385; on 
law suits proposed by Governor 
Shultze, HL. Isl; liability of ten- 
ant in common for life, VI. 169: 
requirements of law must be strictly 
complied with, 169; bond may be 
taken from collector for faithful per- 
formance of his duty, 170; combi- 
nation to refuse payment of, an in- 
dictable offence, VII. 454; trust 
property, where to be levied, IV. 
302; assessment, 185; remedy a- 
gainst personal estate to be first re- 
sorted to, VII. 416; sales by col- 
lector, [V. 381; sale of land for, 
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IX. 181; IV. 184; stat. of Maine, 
VI. 444, 446; New Hampshire, 
VIII. 427; VI. 207: X. 180; Ver- 
mont, 175; VIII. 190; Massachu- 
setts, 192; VI. 426; Connecticut, 
Il. 179; V.376; X. 456; New Jer- 
sey, II. 390; VI. 193; VIII. 437; 
Delaware, IX. 191; Virginia, III. 
397; IV. 393; VI. 183; VIII. 439; 
North Carolina, I. 398; South 
Carolina, VI. 190; Georgia, V. 
383; Alabama, III. 401; Ohio, VI. 
418. See Constitutional Law, 
Constitution of United States, Il. 
128; Executors, &e .17, 18, X. 215; 
Lands, &ec. VIII. 398; Landlord 
and Tenant, 156; Replevin, 417; 
Sale; Usage, 2, p. 174. 

Temperance, law to promote, 
Maine, III. 392. 

Tenants in common, see Joint Ten- 
ants, &e. 

Tenant at will, manure attachable, 
IX. 439; termination, VII. 235. 

Tender, what amounts to, II. 388 ; 
must be unconditional, If]. 140; 
things tendered must be separated 
from a mass, IX. 440; by uncle for 
infant, when good, IV. 381; plea 
of, when not an estoppel, VII. 
383: of notes, 384; waiver of ten- 
der, 1X. 439; stat. of Massachu- 
setts, VI. 431. See Trespass, X. 
449. 

Tenterden, Lord, biographical sketch 
of, III. 163; X. 477; act as to stat- 
ute of limitations, V.69 ; some mod- 
ifications suggested, 69, 70; review 
of Story’s edition of his work on 
Shipping, I. 321. 

Tennessee, statutes of limitations as to 
real actions and decisions on them, 
examined, III. 255; revised statutes, 
notice of, VIII. 298; legislation, 
443; V. 384; IX. 445. 

Tenures, feudal, in England, I. 63, 
64; not in force in the United 
States, 65; not incident to an abso- 
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lute conveyance in Virginia, IV. 
250. 

Territorial government, Michigan, 
VUE. 419. 


Test acts, repealed in Great Britain, 
1. 363. 

Teste, see Amendment, X. 329. 

Thacher, Peter O., Judge, his charge 
in a case respecting the obstruction 
of a navigable channel, III. 188 ; 
address to Suffolk bar, notice of, V. 
397; notices of charges to grand 
jury, VII. 242: IX. 216; charge, 
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on incendiary publications, VIII. 
69; notice of it, 213. 

Thanksgiving, day of, stat. of Con- 
necticut, X. 454. 

Theobald on Principal and Surety, 
reviewed, VIII. 315. 

Thibaut, Professor, X. 484; 
professor at Leipsic, IV. 209. 

Tillinghast’s Forms and Precedents, 
notice of, V. 205; his edition of 
Adams on Ejectment, 207. 

Time, computation of, VI. 170; VIL. 
384; what is advertising once a 
week, IV. 382. See Contract, VIII. 
132; VII. 3389. 

Tindal, Sir N. C., sketch of, VII. 
250. 

Tithes, act of parliament, IX. 210. 

Title, subsequently acquired, see Ex- 
ecution, Il. 374. 

Tobacco, currency, contract payable 
in, Ill. 384; sued for as money, 
3-4. 

Toll, after a dedication to the public, 
VI. 170; for grinding, stat. of 
Ohio, 419. 

Town, promise to indemnify assessors, 
IV. 1°25; town lands in New York, 
VIII. 419; taxes, V. 334; stat. of 
New York, VIII. 433; Virginia, 
443; Illinois, VI. 198. See Cor- 
poration, 2, V. 132. 

Trade, restraint of, VII. 433. 

Trading with the enemy, assumpsit 
to recover balance of account cur- 
rent for merchandisé purchased in 
England, by order of defendants, 
X. 403. 

Traitor, his will, IX. 82. 

Treasurers, constitution of Virginia, 
VI. 177; of counties, stat. of Ala- 
bama, V. 391. 

Treasury Solicitor, office of, created, 
IV. 390. 

Treaty in two languages, how con- 
strued, X. 403: jurisdiction of the 
courts of the United States as to, 
247; they have a right to declare 
an article of a treaty void, 247 to 
250. See Jurisdiction, VIII. 396, 


397. 

Trespass, when maintainable, X. 
449; for injury to property, 449 ; 
de bonis asportatis, VI. 386; levy 
of execution, IX. 441; by owner of 
goods after sale, X. 225; injury to 
boat where person hired to navi- 
gate, 449; collision of boats, 1X. 
440; property taken by servant 
through mistake, 440; accidental 


made 


injury, IV. 382: for killing slave, 
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2, VII. 384; vi et armis for fright- 
ening a horse, 1, p. 384; 1mpri-on- 
ment by justice, V. 367; by sheriff 
against receiptor, 1X. 441; remecy 
for illegal proceedings of ministe- 
rial officer, VI. 161; lawful pro- 
cess illegally executed, IV. 185; 
ministerial officer, VI. 385; tres- 
pass ab initio, 385; qu. cl. fr. land 
occupied by person having an equi- 
table title, 3, VII. 384; qu. cl. fr. 
in streets, 5, p. 384; by mortgagee, 
V. 334; against mortgagor in pos- 
session, VII. 235; possession, VI. 
386; constructive possession suffi- 
cient, IlI. 384; trees cut on land in 
possession of tenant for years, 304 ; 
against six, service on four, 6, 
VII. 384; indictable, 1V. 384; 
evidence, VIII. 420; part of tres- 
pass proved, 173; pleading, proof 
of locus in quo, IX. 440; detend- 
ants separate, VI. 336: new as- 
signment, X. 225; plea that de- 
fendant entered to remove a barn, 
&c. that he had placed upon pre- 
mises, 1X.115; plea of liberum ten- 
ementum, X. 404 ; proof on plea of 
lib. ten., 449; plea of tender, 449 ; 
replication, de injuria, 449; estop- 
pel, 404; former recovery, 10, VII. 
385; judgment in trespass bars tro- 
ver, X. 225; appeal from judgment 
of justice, 404; damages in, VI. 
144; I] .173; expense of recovering 
property, 173; costs, X. 445. See 
Courts, Judge, VI. 366. 

Trimble, Robert, justice of the Su- 
preme Court of the United States, 
memoir of, I. 149: birth, 149; ae- 
count of his father’s first settling in 
Kentucky, 149; his education, en- 
ters Bourbon Academy, 151; com- 
mences practice of law, 152; elect- 
ed member of the House of Repre- 
sentatives of Kentucky, 153; ap- 
pointed judge of the Supreme Court 
of Kentucky, 153; appointed chief 
justice, but declines, 153; justice of 
the Supreme Court of the United 
States, 154; character, 155. 

Troubat, his edition of William’s Law 
of Executors and Administrators, 
rx: 71. 

Trover, where maintainable, X, 405; 
tortious taking, V. 334; what act is 
a conversion, VII. 385; proof of 
conversion, VI. 170; for a house, 
VII. 235; for saw-mill, X. 425; 
bill of exchange, VII. 433; note 
Hegotiated after being paid, IX. 


441; where orders are given for de- 
livery of goods to two different per- 
sons, factor, X. 450; bankrupt, 
Vii. 433; by tenant in common a- 
gainst co-tenant, X. 403; VIII. 
420; V. 132; by executor, VIII. 
174; in names of executors, X. 362; 
by party having special property a- 
gainst owner, IX. 441; by party 
having right to a chattel after a life 
interest, VIII. 420; against com- 
mon carrier, V. 1993 will not lie a- 
guinst carrier, VI. 138; interest, 
VIII. 420; value of articles con- 
verted at distinct times may be re- 
covered on single count, VI. 170; 
adjustment, when not a bar, 170; 
judgment, bar to action of trespass, 
1V. 185; barred by judgment in 
trespass, 2, X. 225. See Execu- 
tors, &c. VII. 219. 

Trusts and trustees, history of trusts 
in England, I. 63; Humphrey’s re- 
marks on, 64, 65; proved by parol, 
Il. 388; proving trust in relation 
to land by parol, 173; resulting 
trust, 173; V.199; implying trust, 
Ill. 305; modifying trust, 384 ; 
purchaser from trustee without no- 
tice, IV. 382; money awarded to 
one of two joint owners, V. 356 ; 
person receiving trust property 
with notice, 335; for life in chattel, 
VIL. 3°55; construction of a devise 
in trust, IX. 181; sale to co-trus- 
tee, II]. 3295; trustee conveys the 
estate to himself absolutely through 
another, IX. 441; presumption of 
conveyance, 442; superior equity, 
VI. 356; slaves, VII. 235; charity, 
1X. 181; trustees of charitable 
fund, appointment of schoolmaster, 
seizin, X. 450; direction to sell by 
public auction, 1. 360; notice to 
vendee or assignee of misapplica- 
tion of proceeds, VII. 416: powers 
of trustees, ILI. 385; trustees trans- 
cending their powers, 385; author- 
ity of trustees to invest, VI. 386; 
indemnity to trustee~by cestui que 
trust, III. 385; increasing income 
of tenant for life at the expense of 
remainder man, V. 371; what is in- 
come as distinguished from princi- 
pal, VI. 386; trustee’s responsibili- 
ty, IX. 131, 182; acts of each 
other, III. 385; chargeable with 
interest, V. 154; VI. 171; when 
j stified in appropriating interest 
and principal directed to be accu- 
mulated, for maintenance of cestuj 
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que trust, VI. 171; duties as to in- 
come of trust estate, and disburse- 
ments, V. 154; when chargeable 
with compound interest, III. 386 ; 
neglecting to invest funds, 386 ; 
what is negligence in trustees, 305 ; 
uses executed by statute, LV. 382 ; 
statute of uses in Virginia, VIII. 
174; act of Connecticut, VI. 435; 
Maine, IX. 186. See Executors, 
&e., VII. 219. 

Trustee Process, see Foreign Attach- 
ment. 

Turnpike roads. 
Ways. 

Twyne’s case commented on, VII. 
26. 

Tyng, Dudley A., notice of Rand’s 
edition of the 9th of his reports, I. 
182. 

Types, attachment of, X. 198. 

Tyrwhitt and Tyndale’s Digest, no- 
tice of, IV. 191. 


v. 


See Indictment; 


Uncertainty, see Exceptions, &c. Bill 
of Exceptions, Vil. 207. ; 

Undue influence, attorney, 1X. 132. 

Unincorporated societies, see Socie- 
ties unincorporated, X. 405. 

United States, legislation, 1.366; VI. 
391; IV. 389; VIII. 461; X. 142. 
See Appeal, VIII. 361; Priority, 
&e. 

Universalists, their competency as 
witnesses, IV. 79. 

Usage, remarks upon customary law, 
IV.28; V. 39; custom as a basis of 
law considered, IX. 9, 10; custom 
to devise Jand, how and why limited, 
VII. 285; reason on the distinction 
between boroughs and upland towns 
in relation to customs, 286; nature 
of customs, 289; proof of construc- 
tion given in law, X. 406; custom 
for public officers to charge com- 
missions on disbursements, 406 ; 
warranty against latent defect, 407; 
cannot contravene law, VIII. 174; 
to allow tare, 174; usage to survey 
goods, 174,175; vestry, IX. 95. See 
Contract, 4, VI. 351; Landlord and 
Tenant, III. 135; X. 378; Practice, 
2, VIII. 165. 

Use and occupation, implied con- 
tract, VIII. 175; under contract to 
purchase, [V. 187: memorandum 
in writing, 127. See Assumpsit, 
VIII. 362. 

Usury, policy of laws against, cunsid- 
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ered, VI. 282; acts, admission of 
testtmony under, VIII. 36; requi- 
sites to constitute, IV. 383; charac- 
teristics, X. 407; intention of par- 
ties, 1V. 383; affects notes in hands 
of third persons, 383; evidence, V. 
148; where principal is in hazard, 
383 ; interest on note at sixty days 
for sixty-four days, 382; three hun- 
dred and sixty days for a year, II. 
388; agreement to pay a sumif note 
not paid at day certain, IV. 383: 
for interest anterior to date of a 
note, 1X. 442; purchase of annui- 
ty, 1V. 383: note on interest for 
amount of principal and interest, 
IX. 442; note for balance due on 
compound interest, II. 388; selling 
note for less than nominal value, 
IV. 383; note for depreciated bills 
at their nominal value, I. 361; HI. 
149; loan at par of depreciated 
bills, 387; discounting a note, X. 
407; VI. 388; VIII. 420; negoti- 
ating note, III. 387 ; sale of a note, 
X. 407 ; accommodation note passed 
as security for usurious loan, III. 
387; indorsement for usurious con- 
sideration, I. 361; action by indor- 
see, 1V. 187; construction of a char- 
ter anthorizing extra interest, IX. 
442; bond for principal and sepa- 
rate agreement for interest, 442 ; 
does not divest title to land, 442; 
usurious note is void, II]. 387; usu- 
rious note to United States Bank is 
void, 140; costs, judgment on usu- 
rious note and one not usurious, IV. 
187; forfeiture in Massachusetts, 
187; Illinois, VII. 385. See Bills of 
Exchange and Promissory Notes, 
IV. 149; 16, 23, VIII, 365, 366 ; 
Evidence, VII. 217 ; Interest. 


ae 


Vaecination, stat. of Maine, IX. 187. 

Valuation of property in Maine, VI. 
446. 

Variance, law of, alterations proposed 
in England, VII. 82; covenant, 
236; in action of covenant on a 
lease, X. 451; seizin in fee and 
seizin in trust, 451; in respect to 
the locality of land, in action for 
non-performance of contract for the 
sale, V. 335; alleging conditional 
recognizance generally, IV. 187 ; 
as to amount of salary, X. 451; 
feme covert, 441; exccution, V. 


138; where an additional stipula- 
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tion is not stated, VIII. 184; decla- Volunteer companies, stat. of Louisi- 


ration describing a contract to sell 
cattle, proof, to sell for cash, II. 
389; defendant promised plaintiff to 
pay third person, 5, VIII. 421; in- 
simul computassent sustained by 


ana, VIII. 457. 


Votes, printed are written, III. 408 ; 


printed, in Massachusetts,iVI. 388 : 
stat. of New Hampshire, VIII. 427. 
See Corporation, II. 373. 


proof of due-bill, 4, p. 421; note of Vouchers, X. 364. 


defendant declared on and note 
given by her as executor produced, 
3, p. 421 ; note declared on, letter 
produced, is variance, 6, p. 421; 
date of note, X. 395: describing a 
note, 1, VII. 385; note in French, 
2, p. 385; in describing a suit, 3, p. 
385 ; in describing an obligation, 4, 
p- 386; in describing an affidavit, 5, 
p. 306; where no question arises 
upon that part of the contract de- 
fectively stated, VIII. 411; in writ 
of error, X. 445; 
and indictment not ground for ar- 
rest of judgment, Il. 388: judg- 
ment for less sum than alleged, 1, 
VIII. 421; in amount of judgment, 
V. 200; between execution and 
judgment, 200; stat. of New Jersey, 
VIII. 436. See Bills of Exchange, 
VIL. 420; Bill of Particulars, V. 
124; Insurance, 34, p. 167; Lar- 
ceny, VII. 371; Pleading, 430: 
21, X. 395. 

Vaughan, Baron, sketch of, VIT. 256. 

Vehicle, hirer of, his responsibility, 
X. 256. 

Venue, local and transitory actions, 
X. 408; on recognisance, 374: 
pleading, 393: stat. of Mississippi, 
VI. 403. See Conspiracy, 6, V. 
128. 

Verdict, see Jury. 

Vermont, legislation of, II. 177: V. 
372: VIII. 188; X. 172. 

Villages, stat. of New York, VIII. 
433. 

Villeins, their duties and occupation, 
VII. 293. 

Virginia, common law in, X. 344: 
cases in general court of, V. 219: 
slavery in, laws relative to, VII. 5: 
amended constitution, VI. 174: 
legislation, 177: IIL. 397: IV. 393: 
VIII. 438: stat. United States, 483. 

Virginia Museum, article in, respect- 
ing distress for rent in Virginia, re- 
marked upon, IV. 250. 

Visitatorial power of a founder of a 
corporation, X. 232, 280. 

Visitors, fee for admission to State 
prison, Maine, V. 205. 

Voluntary conveyance, see Convey- 
ance. 


W. 


Wager, on election, VI. 333 : when 
recoverable, [V. 384: property won 
by, cannot be recovered, V. 335. 
See Assumpsit, VIII. 12s. 

Wages, see Master and Servant, II. 
389: Ships and Shipping. 

War, expenses of, stat. of Connecti- 
cut, X. 456. 

Wards, see Guardians, &c. 


between proof Warden of State prison, Maine, a 


witness in case of contracts made 
by him, V. 205. 

Ware, Judge, two decisions by, III. 
26,40; opinion ina case respecting 
shipper’s lien on vessel, VI. 6: 
opinien as to claim of seamen for 
wages, after shipwreck and aban- 
donment, out of wreck saved by 
other persons, VII. 31: as to mas- 
ter's right to discharge seamen in 
foreign port, 37: as to master’s 
right to punish seamen, and when 
a mate will be justified by captain’s 
orders, 73. 

Warehousemen, see Bailment, 1, 4,5, 
X. 335, 336. 

Warrant of attorney, old, 1X. 115: 
executed by defendant in close cus- 
tody, V. 125. See Judgments, &c., 
5, X. 374. 

Warrant and survey, construction of 
statute relative to, [V. 384. 

Warranty, what amounts to, III. 
388 ; description, X. 408: bill of 
parcels, II]. 388: should be stated 
in note or memorandum, V. 191: 
against latent defect, X. 407: of a 
horse, 451: VII. 434: VIII. 185: 
IX. 116; review of Surtess on war- 
ranty in the sale of horses, V. 288; 
that article is merchantable, X. 
400; sales by executors and trus- 
tees, III. 388; of title by constable, 
1, Vil. 386; failure of title before 
purchase money is administered up- 
on, III. 388; redelivery or tender, 
X. 408; breach of warranty, V. 
191; fraud or breach of warranty 
proved by defendant in diminution 
of price, IX. 435; question for jury 
in oral contracts, II1. 388; in writ- 
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ten, for court, 388. See Damages, 
3, VI. 254; Deeds, IV. 158; Evi- 
dence, III. 364; Merger. 

Warren Bridge, stat. of Massachu- 
setts, VIII. 195. 

Washington, remains of, stat. of Vir- 
ginia, VILL. 443. 

Washington, Bushrod, biographical 
sketch of, IIL. 156. 

Waste, action of, in Massachusetts, 
I. 215; the statute of Gloucester 

iving triple damages, adopted in 
Massachusetts, 217; V. 335; treble 
damages in waste by tenant for life, 
1V. 76; forfeiture by tenant in dow- 
er in Massachusetts, 187; forfeit- 
ure, 188; V. 144; by reversioner, 
Il. 175; ploughing up land, VII. 
434; cutting trees for repairs, V. 
$35; VIL. 434; IV. 187; for fire- 
wood, 127, 188; staying, in action 
of trespass, V. 335; stat. of limita- 
tions to writ of, LV. 157. See Ex- 
ecutors, 12, VI. 360. 

Water companies, stat. of New York, 
VILL. 433. 

Water privileges, right by prescrip- 
tion, 1V. 185 ; priority of occupan- 
cy, II. 175; twenty years exclu- 
sive use, 175; rights of riparian 
proprietors, 175; rights of mill own- 
ers, 175; possession of, IV. 18s ; 
use of, 158 ; appropriation of water, 
VIII. 185; case for diverting water, 
X. 452; owner turning water into 
eanal, Vil. 434; stat. of Mississip- 

i, Vi. 403; review of Angell on 
Vater Courses, II. 25. 

Waterville College, see Bowdoin 
College. 

Ways, turnpike roads, &c.; prescrip- 
tion, X. 224; VII. 437; presump- 
tion from lapse of time, II. 156; 
way of necessity, X. 409; appurte- 
nant, 226 ; appurtenant to an island, 
VI. 172; appurtenant to land, 172; 
dedication of road to public, III. 
131; V. 336; X. 432; stoppage of, 
V. 336; X. 432; obstructing, VIL. 
380; IX. 443; building within 
limits, VI. 154 ; removing obstruc- 
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reservation of lands by the State, 
1X. 180; Susquehanna, 180; rivers, 
443; non user, X. 226; non user, 
evidence of release, III. 370; law 
of the road, VIII. 389; turnpike 
corporations keeping road in repair, 
IIL. 326 ; liability for injuries, 386 ; 
proof of, IV. 171; damages for de- 
ficiency in, 171; town’s liability 
to repair, 171; town, liable for not 
opening, 171; damages, VI. 154, 
172; where report of jury does not 
designate who should pay damages, 
172; abandoned after damages a- 
warded for land proposed to be tak- 
en, Il. 376; stat. of New Hamp- 
shire, VIII. 424, 428; VI. 207; 
Vermont, VIII. 190; X. 174; 
Massachusetts, 186; New York, 
VIII. 433; Virginia, 442; Georgia, 
V. 382; VI. 440; VII. 445; Mis- 
sissippi, VIEL. 451, 457; Louisiana, 

Ins; Kentucky, VIII. 200; 
Ohio, X. 168 ; Indiana, IV. 405 ; 
X. 167. See Fences, Ill. 131; 
Lands, &c., VIII. 399; Mills, 1, 
X. 222; Trespass, 5, VII. 334. 

Webster, Daniel, the speeches and for- 
ensic arguments of, reviewed, VII. 
99; character of his eloquence, 101. 

Weights, stat. of Vermont, VIII. 
190; Maryland, LX. 203. 

Wendell’s Reports, reviewed, II. 
290. 

Weskett on Insurance, I. 323. 

West Point, academy, stat. of United 
States, VI. 394. 

Westminster Review, remarks upon 
an article in, on the subject of A- 
meriean jurisprudence, Vill. 275. 

Whaling companies, stat. of New 
York, VIII. 433. 

Whaling ships, stat. of United States, 
Vi. 306. 

W harfs, docks, &c. stat. of Massa- 
chusetts, VIII. 195. 

Wharfinger cannot dispute title of 
bailor, VII. 435. See Agent and 
Factor, Factor, 1X. 102. 

Wheel-tires, stat. of South Carolina, 
VI. 191. 


tions from, III. 370; transfer of Wheeler’s Abridgment of American 


way de novo, V. 336; lease con- 
taining grant of way not recorded, 
1X. 116; conveyance by deed, V. 
336 ; grant of ways, II. 156 ; cer- 
tainty in laying out, 156; must be 
defined, If. 370 ; !aid out through 
land at request of owner, VI. 154; 
breadth, 388; use of land, 388 ; 
trespass by owner of soil, I. 361 ; 


Common Law Cases, notice of, X. 
474. 

W hipping, abolishment of punishment 
by, [V. 211. 

Wickliffe, Mr., extract from his argu- 
ment in the case of the impeach- 
ment of Judge Peck, 1X. 323. 

Widow, may retain goods exempt 
from execution, VI. 172; accept- 
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ance of provision in a will presum- 
ed, X. 208; supplies to, 363; fune- 
ral of, 365; act of Massachusetts, 
184. See Assumpsit, X. 334. 
Wilde, Samuel S., his opinion in a 
case of habeas corpus, II]. 275. 
Wilful injury, to a dog, 1X. 117. 
Will, sanity of testator, IX. 74; V. 
357 ; IX. 141, 142; insanity, sui- 
cide not conclusive of, LV. 139 ; bur- 
den of proof as to sanity, 19; in- 
toxication, IX. 141 ; delusion, 142; 
incapacity, 7); by married woman, 
80; by outlaws, felones de se, traitors, 
felons, 82; execution of will, 82; 
X. 409; execution of codicil, 452; 
execution, revocation, 452; attesta- 
tion, VII. 238; attestation must be 
according to law at time of death, 
LV. 334; republication, IX. 116; 
revocation, 116, 141; birth of issue, 
VI. 172; canesllation, IX. 141; 
interlining after execution, IV. 189; 
of land, not affected by subseqnent 
statute, 385; made in another 
State, probate of, 385; if proved 
without notice, probate may be re- 
examined, VI. 172; probate before 
guardian of heirs is appointed, 173; 
not contested within seven years, 
VII. 238; right to open and close, 
1V. 189; foreign wills, IX. 85; 
title to property under foreign will, 
IL. 163; decree, how far conclusive, 
IV. 398; deed operating as a will, 
336; construction of will, IL. 362; 
1. 176; Ill. 388; IV. 384, 385; 
V. 336, 356; VII. 414; IX. 133, 
137, 123; abbreviation, VII. 439; 
omission, IX. 141; uncertainty, VIL. 
439; two intents inconsistent, VIII. 
422; remoteness, IX. 133, 137; va- 
rying by parol, IJ. 176; parol evi- 
dence to explain, 389; testator con- 
stituting G. his “sole heiress,” this 
gives G. personal property, VIII. 
175; to A. and heirs of his body, 
ives fee simple in Maryland, 176; 
‘if A shall die,’ construed to mean 
‘without issue,’ 176; dying 
“without issue,’’ meaning of, [1. 
338; fee, IX. 138; estate for life, 
137 ; absolute interest, 136; exon- 
eration, 136; West India estate, 
138; power, 135; power of sale, 
136; description of legatees, VII. 
498 ; survivors, IX. 135 ; children, 
134; executor, 134; vesting, 137; 
legacy to be paid on arriving at 
the age of twenty-one, VIII. 186; 
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residue, VII. 439; IX. 137; limita- 
tion over, V. 356; devise of slaves 
for life, lV. 385 ; remainder after life 
in personal estate, VIII. 421; alien- 
ation, gift over, IX. 134; charge, 
134; land charged impliedly with 
maintenance of children, LV. 386; 
personal estate acquired after execu- 
tion, IV. 3&4; testator leaving no 
widow or nextof kin, VI. 156; stat. 
of Connecticut, V. 375 ; Delaware, 
IT. 393; Alabama, V. 394 ; Ohio, VI. 
417 ; Hlinois, IT]. 151; VII. 3&8. See 
Devise, &c.; Witness, attesting ; 
Executors and Administrators, IV. 
326. 


Willard, Joseph, address to the Wor- 


cester Bar. notice of, IV. 195. 


Williams’s Treatise on the Law of 


Executors and Administrators, re- 
view of, 1X.71; John M., review of 
his edition of Hobart’s Reports, I. 
334; his notes, valuable, 334. 


Wirt, Mr., his argument on the im- 


a see of Judge Peck, 1X. 


Witness. Party, 1V. 189, 387 ; where 


party’s oath should be admitted, 
286; party to a promissory note 
incompetent to prove illegality of 
consideration, 140; person not 
named in suit, but who, in point of 
interest, is defendant, V. 336 ; pro- 
secutor, VI. 148; examination of 
parties, stat. of Virginia, 180; in- 
competency of parties, VIII. 7; in 
suits against two, and service upon 
one only, the other cannot be wit- 
ness for his codefendant, X. 409; 
coplaintiff assigns his interest, 409 ; 
in whose name suit is brought, IV. 
326. 


Infamy. Incompetency on account 


of infamy of character, V. 101; in- 
dictment without trial, 201; con- 
viction of larceny does not de- 
stroy competency, VI. 147; wit- 
ness convicted « Medel in another 
State, 14, p. 359 ; testimony of per- 
jured witness, 12, VII. 360. 


Religious belief. Incompetency on 


account of religious belief, IV. 
79; disbeliever in future punish- 
ment, III. 389; Universalists, dis- 
believing in any future punish- 
ments, not competent witnesses in 
Connecticut, IIIf. 338; disbelief in 
God's existence, V.314; VI. 173. 


Impeaching witness, VII. 388 ; con- 


tradicting his deposition, V. 314; 
59 
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impeaching party’s own witness, 
VI. 389; calling witness to contra- 
dict party’s own witness, VIII. 181; 
to impeach character, IX. 100; 
witness’s former testimony, 400 ; 
written contract of witness incon- 
sistent with his testimony, 401. 
Attesting. In case of copy, subscribing 
witness not necessary, IV. 162; 
subscribing witness, II. 389; V. 148, 
151; IX. 99,399, 402; X. 426; defect 
in attestation, V. 151; obligor and 
attesting witness having same name, 
151; witness affixing his name sub- 
sequently, 148; where attesting 
witness becomes bail, VI. 149; sub- 
scribing witnesses, out of the State, 
VII. 388; execution of a note, 15, 
VIII. 385; legatee who has as- 
signed his interest, IV. 358. 


Interest. Examination of rule of law, 


rendering interested witnesses in- 
competent, VI. 18; proving interest 
II. 176; honorary obligation does 
not disqualify, 176; V. 202; com- 
petency, If. 176; party in inter- 
est not compellable to testify, 374 ; 
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witness, money to be paid to him 
when recovered, VII. 217; interest 
of witness who is grantee of land 
attached in the suit, 217; inembers 
of Shaker Society, 217 ; vendor, 
his interest, 218 ; indorser of a note, 
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wife of vendor whose interest is terest, 409. 

neutralized, 389; persons interest- Counsel. Privilege of counsel, V. 
ed in a suit ought to be permitted to 150; attorney, 1X. 184. 
testify, III. 20; no warranty of title Juror, V. 314. 
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own benefit, 147; declarations of 
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ment against witness, VII. 435; 
expenses of, X. 349. 


Examining. Opinions of witnesses, 


Il. 152; cross-examination for the 
purpose of discrediting, III. 389 ; 
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evidence is closed, 197 ; to prove 
particular fact, 201 ; voir dire, 313; 
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of memorandum by witness, 6, p. 
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terest, III. 364; X. 210, 211. 


in suit by city, 387; agent, to prove Fees and expenses. Fees, VII. 435; 


agency, 387; maker of usurious 


expenses, IX. 118. 


note, 387 ; drawer released, in suit See Evidence; Practice, 7, VII. 
against indorser, 387: interest of 


414. 
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Wolves, stat. of Maine, IX. 185; 
Ohio, VI. 420. 

Women, testimony of, stat. of Geor- 
gia, V. 321. 

Wreck, trespass by grantees of right 
of wreck, VII. 435. See Ships and 
Shipping. 

Writs, appearance, VII. 238 ; amend- 
ment, 238; VIII. 178; indorse- 


ment, IV. 190; where writ not put 
on file is lost, VI. 173; stat. of 
Massachusetts, X. 187. 

Written documents, change relative 
to proving them recommended, VII. 
299. 


Written and unwritten law, IX. 
239. 
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